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STATE OF NEW YORK
OFFICE OF THE ATTORNEY GENERAL

LETITIA JAMES BARBARA D. UNDERWOOD
ATTORNEY GENERAL SOLICITOR GENERAL

DrvisioN OF APPEALS & OPINIONS

September 19, 2023

Hon. Ann Dillon Flynn
Clerk of the Court
New York Supreme Court
Appellate Division — Fourth Department
M. Dolores Denman Courthouse
50 East Avenue, Suite 200
Rochester, New York 14604

Re:  Med. Prof’ls for Informed Consent v. Bassett
A.D. No. CA 23-00161

Dear Ms. Dillon Flynn,

I represent the appellants in the above-referenced matter, which was
argued on May 24, 2023. In accordance with 22 N.Y.C.R.R. § 1000.15(e),
appellants respectfully seek leave to offer the attached post-argument
submission. Consistent with my statements at oral argument, at which I
announced that the New York State Department of Health (“DOH”) intended
torepeal 10 N.Y.C.R.R. § 2.61, I am attaching (1) a Notice of Adoption of rules
that includes the repeal of § 2.61, which DOH submitted to the Department of
State on September 18, 2023, and (2) confirmation from the Department of
State that it intends to publish adopted rules in the State Register on October
4, 2023. Upon publication in the State Register—at which point the repeal will
be final—I will promptly notify the Court.

Respectfully submitted,

\.J NATHAN D. HITSOUS

Assistant Solicitor General

THE CAPITOL, ALBANY, NEW YORK 12224-0341 ¢ PHONE (518) 776-2050 * Fax (518) 915-7723 *NOT FOR SERVICE OF PAPERS
WWW.AG.NY.GOV




Via NYSCEF:

Sujata Sidhu Gibson, Esq.,
GIBSON LAW FIRM, PLLC
Counsel for Respondents
120 E. Buffalo Street

Suite 2

Ithaca, New York 14850
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For Department of State use only

Notice of Adoption Health, Department of

(SUBMITTING AGENCY)

[x] This adoption will amend the NYCRR.
[ 1 This adoption will not amend the NYCRR.

NOTE: Typing and submission instructions are at the end of this form. Please be sure to COMPLETE ALL ITEMS. Incomplete
forms will be cause for rejection of this notice. change in text

1. Action taken:

Repeal of Section 2.61 from Title 10 NYCRR.
Amendment of Sections 405.3, 415.19, 751.6, 763.13, 766.11, 794.3 and 1001.11 of Title 10 NYCRR.
Amendment of Sections 487.9, 488.9 and 490.9 of Title 18 NYCRR.

[ ] “X” box if the rule was originally proposed as a consensus rule making.
2. Effective date of rule:

Pd Date this notice is published in the State Register.

[1 Thisis a "rate making" as defined in SAPA §102(2)(a)(ii), and, is effective as follows:
[1 Dateof filing. ‘
[1 otherdate (specify):

[1 Other date (specify):

[1  _ daysafterfiling.

3. Statutory authority under which the rule was adopted:
Public Health Law, Sections 225, 2800, 2803, 3612, and 4010 and Social Services Law, Sections 461 and 461-e

4. Subject of the rule:
Removal of the COVID-19 Vaccine Requirement for Personnel in Covered Entities

5. Pumpose of the rule:
To remove the COVID-19 Vaccine Requirement for Personnel in Covered Entities.

DOS-0002 (Rev. 1/17)



NOTICE OF ADOPTION (Rev. 1/17) . , PAGE 2 OF 5

6. Terms and identification of rule :

A. LD. No. of original notice of proposed or emergency/proposed rule making: _HLT-26-23-00001 - P
B. Comparison of the proposed rule to the adopted rule (CHECK ALL THAT APPLY):

[X] No changes were made to the proposed rule.

* Text/Summary does not need to be republished in the State Register. If the last previously published RIS, RFA,
RAFA or JIS remain adequate and do not require correction, SKIP ITEMS 9-12 and do NOT attach any such
statements. If any of the most recently published statements were deemed inadequate or required correction,
complete Item 9, 10, 11, or 12 as applicable, do NOT attach previously published statements. Be sure to
complete C (if applicable), and D, as well as remaining Items 7-8 and 13-14.

[ ] Nonsubstantive changes were made in [Parts, sections, subdivisions or paragraphs}:

® Text/Summary is required to be republished in the State Register. Attach the original of the text as adopted (if
- proposed as full text, submit full text; if proposed as a summary, submit a summary) typed in scannable format.
Do not skip Items 9,1 2; revised statements or explanatory statements are requ:red

Text attached.
Summary attached.

[] Thisis a “rate making” as defined in SAPA §102(2)(a)(ii) and, pursuant to SAPA §202(7)(b), the agency
- elected to submitan original copy of a description of the substance. Substantial revisions were made in
the following Parts, sections, subdivisions or paragraphs; e

C List the pubhcatlon date and I D. No. of any prewously published notlce(s) of revised rule making:
* Publication. date : . 2 1.D. No. -
Publication date: . - 3 , 1.D. No. -

D. Slgned certification of adoptlon and full text of the rule aré attached
K] Slgned certification of adoptlon (scanned pdf).

x] Full text of the rule’ (MS Word).

7. The text of the final rule. and any required statements and analyses may be obtained from:

Agency contact Katherine Ceroalo
'Agenc'y;name DOH, Bureau of Program Counsel, Reg. Affairs Unit

Ofﬁcé‘addfess Room 2438 ESP Tower Bunldlng, Albany, NY 12237
bt R T h

Telephone (518) 473 7488 . E-mail: regsqna@health.ny.gov

8. Addlt/onal -matter requ:red by statute
B 1 Yes (include below matenal requ1red by statute).

[X] No addltlonal rnater: requ1red by statute

i

9. Rev:sed Regulatory Impact Statement (RIS) . :
(SELECT AND COMPLETE ONE ALL ATTACHMENTS MUST BE 2 000 WORDS OR LESS)

A The attached Revnsed RIS contams SR
x' Lo EREY ’ RN Qe
[ ] The full text of the Rev;sed RIS.” o EREn \

[ A'simmary of thie Revused Ris. ™

B A statement is attached explammg why a revnsed RIS is not reqwred (check one box):
“ [] Changes made to the Iast published rule do not necessitate revision to the previously published RIS.
[1 Thisis a technical amendment exempt from SAPA §202-a.



NOTICE OF ADOPTION (Rev. 1117) PAGE3OF 5

C. [ ] Arevised RIS is not attached because this rule is a “rate making” as defined in SAPA §102(2)(a)(ii).

[ ] A revised RIS is not attached because this rule was proposed as a consensus rule as defined in SAPA
10. Revised Regulatory Flexibility Analysis (RFA) for small businesses and local governments
(SELECT AND COMPLETE ONE; ALL ATTACHMENTS MUST BE 2,000 WORDS OR LESS)
A. The attached Revised RFA contains:
[1 The full text of the Revised RFA.

[1 A summary of the Revised RFA.

B. A statement is attached explaining why a revised RFA is not required (check one box):
[ ] Changes made to the last published rule do not necessitate revision to the previously published RFA.

[ ] The changes will not impose any adverse economic impact or reporting, recordkeeping or other
compliance requirements on small businesses or local governments. The attached statement sets forth
this agency’s findings and the reason(s) upon which the findings were made, including what measures
were used to determine those findings.

C. [ ] A revised RFA is not attached because this rule is a “rate making” as defined in SAPA §102(2)(a)(ii).

[ ] A revised RFA is not attached because this rule was proposed as a consensus rule as defined in SAPA
§102(11). : ‘

11. Revised Rural Area Flexibility Analysis (RAFA)
(SELECT AND COMPLETE ONE; ALL ATTACHMENTS MUST BE 2,000 WORDS OR LESS)

A. The attached Revised RAFA contains:
[1 The full text of the Revised RAFA.

[1 A summary of the Revised RAFA.

B. A statement is attached explaining why a revised RAFA is not required (check one box):
[ ] Changes made to the last published rule do not necessitate revision to the previously published RAFA.

[] The changes will not impose any adverse impact or reporting, recordkeeping or other compliance
requirements on public or private entities in rural areas. The attached statement sets forth this agency's
findings and the reason(s) upon which the findings were made, including what measures were used to
determine those findings. ‘

C. [ ] A revised RAFA is not attached because this rule is a “rate making” as defined in SAPA §102(2)(a)(ii).

[ ] A revised RAFA is not attached because this rule was proposed as a consensus rule as defined in SAPA
§102(11). '

12. Revised Job Impact Statement (JIS)
(SELECT AND COMPLETE ONE; ALL ATTACHMENTS MUST BE 2,000 WORDS OR LESS)
A. The attached Revised JIS contains:

[1 The full text of the Revised JIS.

[1 A summary of the Revised JIS.
B. A statement is attached explaining why a revised JIS is not required (check one box):

[ ] Changes made to the last published rule do not necessitate revision to the previously published JIS.

[ ] The changes will not impose a substantial impact on jobs and employment opportunities. The attached
statement sets forth this agency’s findings that the rule will have a positive impact or no impact on jobs
and employment opportunities; except when it is evident from the subject matter of the rule that it could

only have a positive impact or no impact on jobs and employment opportunities, the statement shall
inciude a summary of the information and methodology underlying that determination.

C. Arevised JIS is not attached because:
[ ] This rule is a “rate making” as defined in SAPA §102(2)(a)(ii).

[ ] This rule was proposed by the State Comptroller or Attorney General.



NOTICE OF ADOPTION (Rev. 1117) " PAGE 4 OF §

13. Assessment of Publlc Comment (includes legisiative comments)
(COMPLETE ONE; ALL ATTACHMENTS MUST BE 2,000 WORDS OR LESS)

[X] Attached is an assessment of public comment.

No particular form is required, and- it need only include comments. not addressed in any previously
published assessment for this rule. However, the assessment must be based on any written comments
received by the agency or any comments presented at any public hearing held by the agency about this
rule (include legislative comment). It must contain a summary and an analysis of the issues raised and
significant alternatives suggested, a statement of the reason(s) why any significant alternatives were not

incorporated, and a description of any changes made as a result of such comments.
] An assessment is not attached because no comments were received.
] An assessment ig not required because this action is for a “rate making” as defined in SAPA §102(2)

. (a)ii).

[
[

14. Referenced matena/ (check one box):
[X] No information i is bemg incorporated by reference in this rule.
[ ] ThlS rule contams referenced material in the following Parts, sectlons subdivisions or paragraphs:

3

15. Initial Review of Rule (SAﬁi‘\ §207)

(SELECT AND COMPLETE ONE)

A [ ] As a rule that requures a RFA, RAFA ‘or JIS, this rule Wl" be |n|t|al|y revnewed in the calendar year
: WhICh is'no later than the 3rd year after the year in which thls rule is being adopted
. EETE Y
B. [ ] As a rule that requires a RFA, RAFA or JIS, this rule will be initially revuewed in the calendar year
' which is the 4% or 5t year after the year in ‘which this rule is bemg adopted. This review

penod Justlflcatlon for proposing same and mvntahon for public comment thereon were contamed
in'a'RFA, RAFAorJIS s y e i
Attached is an assessment of publlc comment on the issue of the 4 or 5-year initial revnew penod
. Or i . R L, D

““"An assessment of pubhc comment on the 4 or 5-year initial revnew penod is not attachéd because

-, -No comments.were received on, the issue. Foeat of

C. [ Asa rule that does not require a RFA, RAFA or JIS, this rule will be initially revnewed in the calendar

year 2028 . . whichi is no later than the 5" year after the year in. WhICh this rule is being adopted

D. [] Not Applicable. This is a “rate making” or a “consensus rule,” or a repeal of a rule.



NOTICE OF ADOPTION (Rev. 1/17) PAGE 5 OF 5

AGENCY CERTIFICATION (To be completed by the person who PREPARED the notice)

I have reviewed this form and the information submitted with it. The information contained in this notice is correct to
the best of my knowledge.

| have reviewed Article 2 of SAPA and Parts 260 through 263 of 19 NYCRR, and | hereby certify that this notice
complies with all applicable provisions. '

Name Katherine Ceroalo Signature

Address DOH, Bureau of Program Counsel, Reg. Affairs Unit, Rm 2438, ESP, Tower, Albany, NY 12237

Telephone (518) 473-7488 E-mail regsqna@health.ny.gov

Date 09/18/2023

Please read before submitting this notice:
1. Except for this form itself, all text must be typed in the prescribed format as described in the Department
of State's Register procedures manual, Rule Making in New York.

2. Rule making notices, with any necessary attachments (in MS Word unless otherwnse specified),
should be e-filed via the Department of State website.
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| HEREBY ADOPT the attached repeal of section 2.61 from Title 10 (He_‘alth)',
amendment of sections 405;3, 415.19, 751.6, 763.13, 76611, 794.3 and 1001.11 of Title 10
(Health) and sections 487.9, 488.9 and 490.9 of Title 18 (Social Services) of the Official
Compilation of Codes, Rules and Regulations of the State of New York, pursuant to the
authority vested in the Commissioner of Health by sections 225, 2800, 2803, 3612 and 4010 of -
the Public: Health Law and sections 461 and 461-e of the Social Services Law, to beeffective
upon publication of a Notice of Adoption in the New York State Register.

PRIOR NOTICE OF this action, required under the State Administrative
Procedure Act, was published in the New York State Register on June 28, 2023.

IN WITNESS WHEREOQF, | have hereunto set my hand and caused the seal of

the New York Siate Department of Health to be affixed this. /5/ day of /éLJ ;//w,,\, 2023.

Fa ! /»‘
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Commissioner of Health
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| HEREBY APPROVE the attached repeal of section 2.61 from Title 10 (Health),
amendment of sections 405;3, 475.19, 751.6, 763.13, 766.11, 794.3 and 1001.11 of fiﬂe 10
(Health) and sections 487.9, 488.9 and 490.9 of Title 18 (Social Services) of the Official
Compilation of Codes, Rules and Regulations of the State of New York, was enacted at the
meeting of the Public Health and Health Planning Council on September 7, 2023, in New: York
City, to be effective upon pﬁbﬁc—a‘don of a Notice of Adoption in the New York State Register,
pursuant to the authority vested in tHe Public Health and Health Planning Couricil by sections
225 2800, 2803, 3612 and 4010 of the Pubiic Health Law and sections 461 and 461-¢ of the
Social Services Law.

PRIOR NOTICE OF this action, required under the provisions of the State
Administrative Procedure Act, was published in the New York State Register on June 28, 2023.

e
IN WITNESS WHEREOF, | have heteunto affixed my signature thls ;’73 day of

Ny
@Hﬁ/ 79023,
v
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Jaes V. Mchonald M., M.P
S ~Commissioner of Health
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| HEREBY CERTIFY the attached repeal of section 2.61 from Title 10 (Health),
émendment -of sections 405.3, 415,19, 751.6, 763.43, 766.11, 794:3'and 1 001.11 of Title 10
(Health) arid sections 487.9; 488.9 and 490.9 of Title 18 (Social Services) of the Official
Compilation of Codes, Rules and Regulations of the State of New York, was enacted at the
meeting of the Public Health ahd Health Planning Council on September 7, 2023, in New York
City, to be eﬁeoﬁve.‘u‘pon publication of a Notice of Adoption in the New York State Register,
pursuant to the authority vested in the Public Health and Health ﬁiamning@gunqi! by sections
225, 2800, 2803, 3612 and 4010 of the Public Health L.aw and sections 461 and461-g.of-the
Sacial Services Law

PRIOR NOTICE OF this action, required under the provisions of the State
Administrative Procedure Act, was published in the New York State Register on June 28, 2023.

IN WITNESS-WHEREOF, | have hereunto affixed my signature this ; g%/day.of

ﬁ@ @f/\hu ,2023. {f
g

§@m 7 ; Dot

Colleen M. Leonard
Executive Secretary
Fublic Health and Health Planning Council
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Pursuant to the authority vested in the Public Health and Health Planning Council and the
Comm1581oner of Health by Public Health Law Sections 225..2800, 2803, 3612, }and 4010, as
well as Social Serylces Law Sections 461 and 461-e, Title 10 (Health) and Title 18 (Social
Services) of the ©fficial Compilation of Codes, Rules and Regulations of the State of New York,
are amended, to be:effective upon publication of a Notice of Adoption in the New York State

Register, to read as follows:

Section 2.61 of Title 10 is repealed.

Subparagraph (vi) of paragraph (10) of subdivision (b) of Section 405.3 of Part 405 of Title 10 is

repealed.
Paragraph (5) of subdivision (a) of Section 415.19 of Part 415 of Title 10 is repealed.
Paragraph (7) of subdivision (d) of ‘Section‘ 751.6 of Title 10 is repealed.
Paragraph (6) of subdivision (c) of Section 763.13 of Title 10 is repealed.
Paragraph (7) of subdivision (d) of Section 766.11 of iitle 10 is repealed.
| Paragraph (8) of subdivision (d) of Section 794.3 of Title 10 is repealed.

Paragraph (5) of subdivision (q) of Section 1001.11 of Title 10 is repealed.



Paragraph (18) of subdivision (a) of Section 487.9 of Title 18 is repealed.
Paragraph (14) of subdivision (a) of Section 488.9 of Title 18 is repealed.

Paragraph (15) of subdivision (a) of Section 490.9 of Title 18 is repealed.



REGULATORY IMPACT STATEMENT
Statutory Authority:

Public Health Law (PI—IL) Sections 225(5), 2800, 2803(2), 3612 and 4010(4) authorize
the Public Health and Health Planning Council (PHHPC) and Commissioner to promulgate
regulations: amending the State Samtary Code; implementing the purposes and provisions of
PHL Article 28; with respect to cert1ﬁed home health agencies, long term home health care
programs, acquired immune deﬁmency syndrome (AIDS) home care programs, hcensed home
care service agencies, and limited licensed home care service agencies; and with respect to
hospice organizations.

Social Service Law (S SL) Section 461 authorizes the Department of Health (Department)
to promulgate regulations establishing general standards applicable to Adult Care Facilities

(ACF).

Legislative Objeétives:

The legislative objective of PHL Section 225 empowers PHHPC to address any issue
affecting the security of life or health or the preservation and improvement of publié health in the
state of New York, inchiding designation and control of communicable diseases and ensuring
infection control at healthcare facilities and any other premises. PHL Article 28 specifically
addresses the protection of the health of the residents of the State by assuring the efficient
provision and proper utilizétion of health services of the highest quality at a reasonable cost.
PHL Article 36 addresses the services rendered by certified home health agencies, long term
home health care programs, acquired immune deficiency syndrome (AIDS) home care programs,

licensed home care service agencies, and limited licensed home care service agencies. PHL



Article 40 declares that hospice is a socially and financially beneficial alternative to convehtional
curative care for the terminally ill. Lastly, the legislative objective of SSL Section 461 is to

promote the health and well-being of residents of ACFs.

Negds and Benefits: -

COVID-19 vaccines are safe and cffectivé, and,COVID-19 vaccination offers the benefit
of helping to reduce the number of COVID-19 infections. The State’s regulation requiring
covered entities to ensure that personnel are fully vaccinated agaiﬁst COVID-19, has increased
the percentage of health;car_e workers who'are vaccinated against COVID-19.

.However, federal recommendatioris for COVID-19 vaccination have changed and are
expected to.evolve as the future course of COVID-19 becomes more apparent. Additionally,
there are now effective treatments for COVID-19, case rates appear to have steadily declined,
and hospitalizations due to.COVID-19 have substantially: ‘décreased. D

-Iniresponse to changes in federal =r._ecommendatioﬁs for COVID+19 yaccination and the
overall pandemic landscape; the proposed regulation would repéal the requirement that covered
eptities:'ensure that personne] are fully vagcinated agairist COVID-19, as well as repeal.the . |
r@quirementrthat covered entities document evidence ‘;hﬁreof in appropriate records. In'lieu of a

| yggylation, covered entities may now individually consider how to implement their own intemal
pé%@cies regarding COVID~1.9.Vaccination, provided they remain in qémpliance with other

applicable state and federal laws and regulations.



Costs for the Implementation of and Continuing Compliance with these Regulations to the
Regulated Entity:

The proposed regulation does not impose any new costs to regulated entities.

Cost to State and Local Government:
The proposed regulation does not impose any new costs to the State or local

governments.

Cost to the Department of Health:

There are no additional costs to the State or local government but there may be modesf
costs savings, since the State and local governmeﬁts will no longer Ineed to perform surveillance
of regulated parties to monitor compliance with the requirement that personnel be fully |

vaccinated against COVID-19.

Local Government Mandates:
There is no impact on local government mandates associated with this proposed rule

change.

Paperwork:

No new paperwork is necessitated by the proposed regulation.

Duplication:

This regulation will not conflict with any state or federal rules.



Alternative Approaches:

One alternative the Department considered was.to amend the regulation to require
personnel to be “up to date” on COVID-19 vaccinations, rather than “fully vaccinated.”
However, this option was not considered viable becaus¢ of the likelihood of continued changes
to federal COVID-19 vaccine recommendations and the language surrounding those
recommendations. Another alternative that was considered was to allow personnel to wear a
well-fitting face covering in lieu of being vaccinated. However, this option was ultimately not
chosen because of unknowns surrounding future trends.in COVID-19.case rates and because of

the likely continuing evolution of federal vaccine recommendations.

Federal Requirements: - -

:On November.5, 2021, the U.S. Department of Health and Human Services® Centers for
Medicare & Medicaid Services (CMS) issued an interim final rule (CMS:3415-IFC) requiring
Medicare and Medicaid-certified providers and supplier,sitb ensure that their staff were. fully
vaccinated for COVID-19.(i. e., obtain the:primary vaccination senes) On April 10, 2023, the
Pres1dent signed legislation: that ended the; COVID-19 national emergency and subsequently on
Ma_y 11,:2023, the COVID-19 public health emergency expired. In light of these developments
and comments received on the interim final rule, CMS has stated that it will soon end the
,r“e,q?irement that covered providers and suppliers establish policies and procedures for staff

vaccination, which would bring the state and federal requirements into alignment.



Compliance Schedule:

The regulations will become effective upon publication of a Notice of Adoption in the
New York State Register. Effective immediately the Department will cease citinglproviders for
failing to comply with the requirements of 10 NCYRR Section 2.61 while the regulation is in the
process of being repealed. The Department may, however, continue to seek sanctions against

V providers based on previously cited violations that allegedly occurred.

Contact Person: ‘Ms. Katherine E. Ceroalo
NYS Department of Health
Bureau of Program Counsel, Regulatory Affairs Unit
Corning Tower Building, Room 2438
Empire State Plaza
Albany, NY 12237
(518) 473-7488
(518) 473-2019 -FAX
REGSONA@health.ny.gov




STATEMENT IN LIEU OF
- REGULATORY FLEXIBILITY ANALYSIS

No regulatory flexibility analysis is required pursuant to section 202-b(3)(a) of the State
Administrative ProcedureAct. The proposed amendment does not impose an adverse economic
impact on small businesses or local governments, and it does not impose reporting, record

keeping or other compliance requirements on small businesses or local governments.




STATEMENT IN LIEU OF A
RURAL AREA FLEXIBILITY ANALYSIS

A Rural Area Flexibility Analysis for these amendments is not required because the
amendments will not impose any édverse impact or significant reporting, record keeping or other
compliance requirements on public or private entities in rural areas. There are no professional
services, capital, or other compliance costs imposed on public or private entities in rural areas as

a resu}t of the proposed amendments.

we



STATEMENT IN LIEU OF
JOB IMPACT STATEMENT

A Job Impact Statement for these amendments is not necessary because it is apparent

from the nature and purposes of the amendments that they will not have a substantial adverse

impac;t on jobs and/or employment opportunities.

10,



ASSESSMENT OF PUBLIC COMMENT

The New York State Department of Health (Department) received one comment regarding the
proposed repeal of the COVID-19 vaccination requirement for personnel in covered entities.

This comment and the Department’s response are summarized below. \

Comment: The New York City Department of Health and Mental Hygiene urged the
Department ndt to repéal the COVID-19 vaccination requirement for personnel in covered health
care facilities and to instead amend the regulation to require personnel in covered entities to be
“up to date with their COVID-19 vaccination and wear a mask if they are not, during such ﬁmes
as the State Cofnmissioner of Health determines COVID-19 to be prevalent.” The Néw York
City Department of Health and Mental Hygiene stated that such an amendment would reduce the
risk of COVID-19 transmission to patients, many of whom may be at increased risk for severe
COVID-19 outcomes; help protect health care infrastructure; and align COVID-19 health care
settiﬁg vaccination requirements with those for influenza.

Response: The Department carefully considered amending the regulation to require personnel to
be “up to date” on COVID-19 vaccinations, rather than “fully vaccinated.” However, this change
was not made because of the likelihood of continued changes to federal COVID-19 vaccine
recommendations and the uncertainty of such recommeﬂdations in the future. The Department
also considered allowing personnel to wear a well-fitting face covering in lieu of being |
vaccinated against COVID-19. However, this option was ultimately not chosen because of
unknowns surrounding future trends m COVID-19 case rates and because of the likely

continuing evolution of federal vaccine recommendations. Unlike influenza, COVID-19 has not



- completely established a seasonality and requiring health care facilities to track both influenza
and COVID-19 vaccination:status and/or mask wearing for all personnel would create significant
logistical challenges for healthcare facilities. By repealing the fegulation; health care facilities
will be able to determine on their own whether to implement a COVID-19vaccination
requirement or a face-covering requirement. The Department is continually monitoring the
spread and mutations of COVID-i9 and will keep these comments in mind should future
'rulemaking on the matter be necessary. No changes to the proposed regulation have been made

as aresult of these comments.
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Confirmation from Department of State



doh.sm.R.ES-_SQNA

—— —— — —— —
From: West Group Data Capture System <west.clandestine@thomson.com>
Sent: Monday, September 18, 2023 4:26 PM
To: doh.sm.REGSQNA
Subject: [Receipt # 199370449, Submitting Agency : hlt] : Submission was successful

ATTENTION: This email came from an external source. Do not open attachments or click on links from
unknown senders or unexpected emails.

Your submitted files were:
HLT-ADOPT-2.61--405.3--415.19--751.6--763.13--766.11--794.3--1001.11-&-487.9--488.9--490.9.pdf

- Verified

Note: This email is sent from an unattended mailbox. Please do not reply to this email as it is likely no one will
read your response. Thank You.



doh.sm.REGSQNA

- S i
From: FROM-PHOENIX-DO-NOT-REPLY@thomson.com
Sent: Monday, September 18, 2023 4:27 PM
To: doh.sm.REGSQNA; west.PhoenixDevSupport@thomson.com
Cc: doh.sm.REGSQNA; West.domaintestingcoordinator@thomson.com; dos.sm.DAR.Rules
Subject: NOTICE OF UPLOADED SUCCESSFULLY

ATTENTION: This email came from an external source. Do not open attachments or click on links from
unknown senders or unexpected emails.

NOTICE OF ACCEPTANCE

The following notices have been accepted by the electronic filing system for the State Register:

199370449 HLT-ADOPT-2.61--405.3--415.19--751.6--763.13--766.11--794.3--1001.11-&-487.9--488.9--
490.9.pdf

You will receive a filing acknowledgement from the Division of Administrative Rules once the contents of your
filings have been verified.



Ceroalo, Katherine E (HEALTH)

I I —
From: dos.sm.DAR.Rules

Sent: Tuesday, September 19, 2023 9:15 AM
To: Ceroalo, Katherine E (HEALTH)
Subject: Acknowledgment

Attachments:

HLT26007 txt



9/19/2023

Katherine Ceroalo

Office of Regulatory Affairs, Rm. 2438

Corning Tower

Albany, NY 12237

RE: Acknowledgement

The Department of State's Division of Administrative Rules has received the
following

notice that will be published in issue 40 of the State Register 10/04/2023
Notice of Adoption

SECTIONS 2.61, 405.3, 415.19, 751.6, 763.13, 766.11, 794.3, 1001.11 OF 1@ NYCRR;
SECTIONS 487.9, 488.9, 490.9 OF TITLE 18 NYCRR

Rule # HLT262300001
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