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Dustin J. Brockner, an attorney licensed to practice in New York, 

affirms the following subject to the penalties of perjury: 

1. I am an Assistant Solicitor General in the office of Attorney 

General Letitia James, attorney for respondents-defendants Mary T. 

Bassett, the Commissioner of Health; Kathleen Hochul, the Governor of 
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New York; and the Department of Health (“DOH”). I am familiar with 

the facts and circumstances of the proceedings in this matter. 

2. I submit this affirmation in support of respondents’ motion 

under C.P.L.R. 5519(c) and C.P.L.R. 5518 for a stay pending appeal of 

the judgment (denominated “decision and order”) of Supreme Court, 

Onondaga County (Neri, J.), entered January 17, 2023. (See Ex. A.)1 

Supreme Court’s judgment declared unlawful and permanently enjoined 

enforcement of 10 N.Y.C.R.R. § 2.61, a regulation issued by the Public 

Health and Health Planning Council—a body within DOH—that 

requires covered healthcare entities under the DOH’s regulatory purview 

to require COVID-19 vaccinations for personnel whose job duties could 

potentially expose patients, residents, or other personnel to COVID-19. 

3. This Court should stay the judgment pending defendants’ 

appeal from that judgment. (See Ex. B [notice of appeal].) Respondents 

are likely to prevail on appeal. Supreme Court fundamentally 

misconstrued the scope of DOH’s statutorily-delegated and long-

exercised authority to issue rules to protect the public health and 

 
1 All exhibits attached to this affirmation, except for the last two 

exhibits (Exhibits L and M), were filed in Supreme Court in this case and 
will be part of the record on appeal.  
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regulate conditions within the State’s healthcare facilities. Indeed, DOH 

has—for decades—required certain healthcare personnel to be 

immunized against to contagious diseases, namely, measles and rubella.  

4. The equities also strongly favor a stay, which would restore 

the status quo that has been in effect since late 2021, when DOH’s 

regulation first became enforceable. Absent a stay, a number of 

unvaccinated individuals would likely be newly hired or return to work 

at covered healthcare facilities, thereby endangering the health of the 

workers themselves, their patients, and their colleagues at a time when 

such facilities are already strained by staffing shortages and hospitals 

have experienced a surge in admissions due in part to COVID-19.  

BACKGROUND 
 
A.  DOH’s Long History of Vaccine Requirements for 

Healthcare Workers 
 

5. The Public Health and Health Planning Council (“Council”) is 

a body within DOH comprised of the Commissioner of Health and twenty-

four other members who are public health or healthcare experts. See 

Public Health Law (“P.H.L.”) § 220. The Legislature has “delegated broad 

authority” to DOH—acting through its Commissioner and the Council—

to “implement regulations regarding the preservation and improvement 
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of public health, as well as establishing standards in health care facilities 

that serve to foster the prevention and treatment of human disease.” 

Matter of Spence v. Shah, 136 A.D.3d 1242, 1245 (3d Dep’t) (citing P.H.L. 

§§ 225, 2800, 2803, 3612, 4010), lv. denied, 27 N.Y.3d 908 (2016). 

6. Numerous provisions of the Public Health Law grant DOH 

the authority to regulate in the interest of the public health and set 

standards and conditions at regulated healthcare facilities. To start, 

Public Health Law § 225(5)(a) empowers the Council to adopt 

regulations, known as the Sanitary Code, to “deal with any matters 

affecting the security of life or health or the preservation and 

improvement of public health.” The “essence” of this delegation, which 

dates back to 1914, is to give the Council the “flexibility” and authority 

to “adapt[] . . . legislative policy to infinitely variable conditions.” 

Chiropractic Assn. of N.Y. v. Hilleboe, 12 N.Y.2d 109, 119-20 (1962). And 

among the Sanitary Code’s core subjects are “communicable diseases 

which are dangerous to the public health.” P.H.L. § 225(5)(h). 

7. DOH is also statutorily responsible for regulating the 

conditions and quality of care at the State’s healthcare facilities. Section 

2800 of the gives DOH “the central, comprehensive responsibility for the 
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development and administration of the state’s policy with respect to 

hospital and related services.” And Public Health Law § 2803(2)(a)(v) 

authorizes the Council to issue “minimum standards and procedures” 

governing “hospital operating certificates” and amend those standards to 

protect “the health and safety of the residents of hospitals.” 

8. Consistent with these grants of authority, the Council has 

long maintained “minimum standards” for hospitals that, among other 

things, govern hospital personnel. See 10 N.Y.C.R.R. § 405.3(b); see 

generally 10 N.Y.C.R.R. part 405 (Hospitals—Minimum Standards). 

These standards require personnel to abide by health-related conditions, 

including a physical examination, id. § 405.3(b)(10), and tuberculosis 

testing, see id. § 405.3(b)(10)(iv). These standards have also long required 

personnel who pose a risk of transmission to patients to be immunized 

against specified contagious diseases, namely, rubella and measles. Id. 

405.3(b)(10)(i)-(iii).2 These standards have been in place in similar form 

 
2 Covered personnel need not prove that they have been immunized 

in two narrow circumstances. They either (i) cannot be vaccinated for 
valid medical reasons or (ii) have blood test results that provide “serologic 
evidence” that they have antibodies to measles or rubella. 10 N.Y.C.R.R. 
§ 405.3(b)(10)(iv).  

The U.S. Centers for Disease Control and Prevention and DOH 
(continues on next page) 



 6 

since 1980 for rubella and 1991 for measles. See 3 N.Y. Reg. 6, 6 (Jan. 14, 

1981); 13 N.Y. Reg. 16, 16 (Dec. 24, 1991); see also Biden v. Missouri, 142 

S. Ct. 647, 653 (2022) (observing that “[h]ealthcare workers around the 

country are ordinarily required to be vaccinated against diseases,” 

including measles and rubella).  

9. DOH is likewise responsible for regulating the conditions and 

quality of care at other healthcare facilities, including hospices, P.H.L. 

§ 4010; certified home health agencies, long-term health care programs, 

and AIDS home care programs, id. § 3162; and adult care facilities, Social 

Service Law (“S.S.L.”) §§ 461, 461-e. As with hospitals, DOH has imposed 

health-related conditions on personnel at such facilities, including a 

requirement that personnel be immunized against rubella and measles. 

See 10 N.Y.C.R.R. §§ 763.13(c)(1)-(3) (home health agencies, long-term 

health care programs, and AIDS home care programs), 766.11(d)(1)-(3) 

 

accept serologic evidence of measles and rubella antibodies as sufficient 
evidence of immunity for those diseases—immunity that can be due to 
either prior immunization or having been infected with the virus. (Ex. L 
at 4.) No such consensus or understanding exists with respect to testing 
for COVID-19 antibodies. Specifically, the U.S. Food and Drug 
Administration advises that the existing COVID-19 antibody should not 
be used to decide if an individual needs a vaccine or could infect others. 
(Ex. L at 4.) 
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(licensed home care services agencies), 794.3(d)(1)-(3) (hospice), 

1001.11(q)(1)-(3) (assisted living residences); see also 10 N.Y.C.R.R. §§ 

415.26(c)(1)(v)(a)(2)-(4) (nursing homes), 751.6(d)(1)-(3) (diagnostic and 

treatment centers).  

10. More recently, in 2013, DOH again exercised its authority to 

promote the public health and set standards for healthcare facilities: the 

Council issued a regulation that required healthcare personnel to either 

be vaccinated against influenza or wear a surgical mask during flu 

season when in areas where patients are present. See 10 N.Y.C.R.R. § 

2.59(d) (eff. July 11, 2013). As the Third Department held, this measure 

fell “comfortably within the intent of” the aforementioned statutes—

Public Health Law §§ 225, 2803, 3612, and 4010. Matter of Spence, 136 

A.D.3d at 1245-1246. 

11. Two other Public Health Law provisions are relevant to this 

matter: §§ 206(1)(l) and 613(1), both of which were adopted in pertinent 

part in 2004. See L. 2004, ch. 207, §§ 5, 6.  

12. Section 206(1)(l) states that DOH’s Commissioner shall 

“establish and operate such adult and child immunization programs as 

are necessary to prevent or minimize the spread of disease and to protect 
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the public health,” which “may include the purchase and distribution of 

vaccines to providers and municipalities.” The provision further specifies: 

“Nothing in this paragraph shall authorize mandatory immunization of 

adults or children, except as provided in [P.H.L. §§ 2164 and 2165]” 

(emphasis added). Sections 2164 and 2165 of the Public Health Law 

impose vaccinations requirements on, respectively, schoolchildren and 

college students at public universities. See P.H.L. §§ 2164, 2165.  

13. Public Health Law § 613(1), as amended, empowers the 

Commissioner to promote educational programming relating to 

immunizations. That provision likewise states: “Nothing in this 

subdivision shall authorize mandatory immunization of adults or 

children, except as provided in [P.H.L. §§ 2164 and 2165].” P.H.L. 

§ 613(1)(c) (emphasis added).  

14. Both Public Health Law §§ 206(1)(l) and 613(1) were adopted 

at DOH’s request. See Memorandum from Dennis Whalen, DOH 

Executive Deputy Commissioner, July 13, 2004, Bill Jacket, L. 2004, ch. 

207, at 14. Nothing in the accompanying legislative history suggests that 

either provision was meant to rollback DOH’s longstanding authority to 

set standards for healthcare workers in facilities under DOH’s regulatory 
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purview, including by requiring that they be immunized against 

contagious diseases. 

B.  The COVID-19 Vaccination Requirement for Healthcare 
Workers  

 
15. In August 2021, the Council adopted an emergency 

regulation, 10 N.Y.C.R.R. § 2.61, that required that healthcare facilities 

under DOH’s purview require certain healthcare workers to be 

immunized against COVID-19. (Ex. C at 2.) The regulation was extended 

multiple times on an emergency basis before being made permanent on 

June 22, 2022. (Ex. C at 3; Ex. D [notice of adoption of permanent 

regulation].) 

16. The regulation provides that covered healthcare entities must 

require their employees to be “fully vaccinated” against COVID-19 if 

those employees “engage in activities such that if they were infected with 

COVID-19, they could potentially expose other covered personnel, 

patients or residents to the disease.” 10 N.Y.C.R.R. § 2.61(a)(2), (c). The 

regulation has only a single exception: a narrow medical exemption 

covering personnel for whom a “COVID-19 vaccine [would be] 

detrimental to” their health “based upon a pre-existing health condition.” 

Id. § 2.61(d)(1).  
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17. The term “fully vaccinated” is “determined by [DOH] in 

accordance with applicable federal guidelines and recommendations.” Id. 

§ 2.61(a)(3). In accordance with certain of those guidelines, DOH has 

specified that “fully vaccinated” refers to staff who have completed their 

“primary series” of the vaccine. (Ex. D at 37-38.)3 

18. DOH explained that the statutory authority for the regulation 

is contained in Public Health Law §§ 225, 2800, 2803, 3612, and 4010 

(Ex. D at 8-9), which are the same provisions that the Third Department 

had held authorized the Council to impose vaccine-related rules on 

healthcare workers. See Matter of Spence, 136 A.D.3d at 1245. DOH 

further explained that Social Services Law §§ 461 and 461-e provides the 

statutory authority to impose the vaccine requirement on covered 

personnel at adult care facilities. (Ex. D at 9.) As DOH noted, those 

provisions authorize it to establish general standards for adult care 

facilities, as well as require such facilities to keep records regarding their 

 
3 See, e.g., U.S. Centers for Medicare & Medicaid Services, Revised 

Guidance for Staff Vaccination Requirements (Oct. 26, 2022), 
https://www.cms.gov/files/document/qs0-23-02-all.pdf (“fully vaccinated” 
refers to staff who have completed the “primary vaccination series”). 



 11 

operation. (Ex. D at 9.) See also S.S.L. § 460 (specifying that the term 

“department” refers to DOH for certain adult care programs).  

19. As DOH found when it adopted the permanent regulation, the 

vaccine requirement “has decreased and will continue to decrease COVID 

cases, hospitalizations, and deaths.” (Ex. D at 10.) DOH also found that 

COVID-19 vaccines are safe and effective. (Ex. D at 10.) And DOH further 

found that the presence of unvaccinated personnel in healthcare settings 

poses “an unacceptably high risk” that those personnel may acquire 

COVID-19 and transmit the virus either (i) to “vulnerable patients or 

residents,” thereby “causing [an] unacceptably high risk of 

complications”; or (ii) to colleagues, thereby “exacerbating staffing 

shortages.” (Ex. D at 10.) 

20. Staffing shortages have been a particularly acute problem for 

New York. (Ex. E at 2-3.) In late 2021, Governor Hochul declared a state 

disaster emergency based on the “severe understaffing” at healthcare 

facilities. Executive Order No. 4, 9 N.Y.C.R.R. § 9.4. That emergency has 

been extended to February 21, 2023, see Executive Order 4.17, 9 

N.Y.C.R.R. § 9.4.17, with the Governor having noted that the recent 

extensions have been needed given the winter surge in COVID-19 and 
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other respiratory illnesses that have increased hospitalizations. (Ex. E at 

2.) Indeed, senior personnel at DOH have explained that “vaccination of 

healthcare workers is a key strategy to prevent staffing shortages, 

because it protects both healthcare workers and the vulnerable 

communities they serve.” (Ex. E at 3.) Guidance from the Centers for 

Disease Control and Prevention (“CDC”) likewise recommends that 

healthcare workers follow COVID-19 vaccine requirements to help 

reduce staffing shortages. (Ex. F at 2.)  

21. When DOH adopted the permanent regulation in June 2022, 

it found that the vaccination requirement remained necessary 

notwithstanding breakthrough infections in vaccinated individuals. 

(Ex. D at 32.) This is so for two reasons. First, even if COVID-19 vaccines 

(like all vaccines) are not “100% effective” at preventing infection, they 

still “strengthen individual immunity” and thereby “decrease 

transmission.” (Ex. D at 32, 33 [“All COVID-19 vaccines currently 

available in the United States are effective at preventing COVID-19.”].) 

Second, an individual who is vaccinated is “less likely to develop serious 

illness, be hospitalized or die than those who are unvaccinated and get 

COVID-19.” (Ex. D at 25.) Thus, the regulation reduces the chance that 
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healthcare workers would suffer a severe case that would result in a 

protracted absence from work, which, in turn, would further compound 

staffing issues and increase the burdens on personnel who are able to 

work. (Ex. E at 3; Ex. G at 12.)  

22. Further, data has shown that vaccination when combined 

with natural immunity—i.e., immunity resulting from a past infection—

provides better protection against re-infection and a severe case than 

natural immunity alone. (Ex. L at 3.) Data has also shown that 

vaccination reduces the likelihood that an individual would experience 

persistent symptoms after infection, often known as long COVID. (Ex. L. 

at 3.)  

23. State and federal courts have rejected legal challenges to 

DOH’s regulation. Supreme Court, Albany County, has held in three 

separate cases that the regulation was (i) a valid exercise of DOH’s 

rulemaking authority, (ii) did not otherwise violate with the separation 

of powers doctrine under Boreali v. Axelrod, 71 N.Y.2d 1, 13 (1987), and 

(iii) had a rational basis. See Matter of Coalition of Citizens for Medical 

Choice, Inc. v. NYS Dept. of Health, Sup. Ct., Albany County, March 16, 

2022, Index No. 908359-21 (Ex. H); Matter of Serafin v. NYS Dept. of 
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Health, Sup. Ct., Albany County, December 9, 2021, Index No. 908296-

21 (Ex. I); Matter of McGlynn v. NYS Dept. of Health, Sup. Ct., Albany 

County, Jan. 10, 2023, Index No. 904317-22 (Ex. M). The U.S. Court of 

Appeals for the Second Circuit has similarly found that DOH’s decision 

“to require vaccination for all employees at healthcare facilities who 

might become infected and expose others to the virus, to the extent they 

can be safely vaccinated” was “a reasonable exercise of the State’s power 

to enact rules to protect the public health.” We The Patriots USA, Inc. v. 

Hochul, 17 F.4th 266, 290 (2d Cir. 2021), cert. denied sub nom. Dr. A. v. 

Hochul, 142 S.Ct. 2569 (2022); see also, e.g., Andre-Rodney v. Hochul, No. 

21 Civ. 1053, 2022 WL 3027094, at *6 (N.D.N.Y. Aug. 1, 2022) (rejecting 

claim that 10 N.Y.C.R.R. § 2.61 lacked a rational basis). 

C. Supreme Court Proceedings  

24. In October 2022, petitioners-plaintiffs—an unincorporated 

association and several medical providers—commenced this hybrid 

Article 78 proceeding and declaratory judgment action in Supreme Court, 

Onondaga County, to challenge 10 N.Y.C.R.R. § 2.61. (Exhibit J.) The 

petition alleged that the regulation exceeded DOH’s rulemaking 
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authority, violated the separation of powers doctrine under Boreali, and 

was arbitrary and capricious.4 (Exhibit J at 19-20.)  

25. By judgment (denominated “decision and order”) entered on 

January 17, 2023, Supreme Court granted the petition, declared § 2.61 

unlawful, and permanently enjoined its enforcement. (See Ex. A at 12.) 

Supreme Court reasoned that two Public Health Law provisions—§§ 

206(1)(l) and 613—“specifically prohibit[]” DOH from “implementing a 

mandatory immunization program for adults and children, ‘except as 

provided in [P.H.L. §§ 2164 and 2165]’” (Ex. A at 9), which are the 

provisions that impose vaccination requirements on schoolchildren and 

college students, respectively. The court further reasoned that because 

COVID-19 is “not covered” by any of these sections, the regulation is 

“beyond the scope of Respondents’ authority.” (Ex. A at 9-10.)  

 
4 The petition also alleged that the regulation is “preempted by the 

New York State Human Rights Law, which requires reasonable religious 
accommodation absent a finding by the employer that the individual in 
question cannot be safely accommodated without posing a direct threat.” 
(Ex. J at 20.) Supreme Court, however, did not hold that this claim 
warranted relief. In any event, this claim fails because nothing in the 
regulation prevents employers from accommodating religious objectors 
by offering assignments, such as telemedicine, where they would not pose 
a risk of infection to other personnel or patients. See We the Patriots, 17 
F.4th at 291-292 (rejecting analogous preemption claim relating to 
religious accommodations under Title VII of the Civil Rights Act of 1964).  
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26. Supreme Court further held that the regulation is invalid 

because the Boreali factors “do not lay in favor of Respondents” and 

because it is arbitrary and capricious. (Ex. A at 10-11.) 

27. Respondents timely appealed. (Ex. B.) 

THE COURT SHOULD STAY SUPREME COURT’S JUDGMENT PENDING 
APPEAL 

 
28. The Court should exercise its discretion and stay Supreme 

Court’s judgment pending appeal, thereby allowing respondents to 

continue to enforce the vaccine requirement that has been in effect since 

late 2021. To obtain a stay pending appeal, the moving party must show 

“(1) a likelihood of success on the merits, (2) irreparable injury in the 

absence of injunctive relief, and (3) a balance of the equities in its favor.” 

Eastview Mall, LLC v. Grace Holmes, Inc., 182 A.D.3d 1057, 1058 (4th 

Dep’t 2020) (internal quotation marks omitted). That standard is met 

here.  

I. Respondents Are Likely to Succeed on the Merits. 
 

29. Respondents are likely to succeed on the merits of the 

underlying appeal. As other courts have held (Exs. H, I), the challenged 

regulation was a valid and rational exercise of DOH’s delegated 

authority.  
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A.  The challenged regulation does not conflict with the 
Public Health Law 

  
30. DOH acted well within its statutory authority when it 

adopted 10 N.Y.C.R.R. § 2.61. The “cornerstone of administrative law” is 

the “principle that the Legislature may declare its will, and after fixing a 

primary standard, endow administrative agencies with the power to fill 

in the interstices in the legislative product by prescribing rules and 

regulations consistent with the enabling legislation.” Matter of Juarez v 

New York State Off. of Victim Servs., 36 N.Y.3d 485, 492 (2021) (internal 

quotation marks omitted). The Legislature therefore need not give an 

agency “rigid marching orders.” Matter of LeadingAge N.Y., Inc. v. Shah, 

32 N.Y.3d 249, 259 (2018). Rather, it may provide a “general but 

comprehensive grant of regulatory authority” that gives the agency the 

“flexibility [to] determin[e] the best methods for pursuing objectives 

articulated by the legislature.” Id.; see Matter of Kerri W.S. v. Zucker, 202 

A.D.3d 143, 157-58 (4th Dep’t 2021), lv. dismissed, 39 N.Y.3d 1028 (2022). 

31. The Legislature has given DOH board powers to protect the 

public health. The Council is responsible for issuing a Sanitary Code to 

“deal with any matters affecting the security of life or health or the 

preservation and improvement of public health in the state of New York.” 
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PHL § 225(5)(a). A central purpose of this grant of authority is to 

empower DOH to adapt to the “infinitely variable conditions” that 

threaten the public health. Chiropractic Assn., 12 N.Y.2d at 120-21); 

Matter of Vapor Tech. Assn. v. Cuomo, 203 A.D.3d 1516, 1518 (3d Dep’t) 

(observing that DOH’s regulation banning flavored electronic cigarettes 

fell within § 225(a)(5)’s grant of authority), lv. dismissed, 39 N.Y.3d 960 

(2022). And addressing “communicable diseases which are dangerous to 

the public health” is a core statutory concern of the Sanitary Code. P.H.L. 

§ 225(5)(h).  

32. In addition, DOH has broad authority to “establish[] 

standards in health care facilities that serve to foster the prevention and 

treatment of human disease.” Matter of Spence, 136 A.D.3d at 1254 

(citing, e.g., Public Health Law §§ 2800, 2803, 3612, 4010). Consistent 

with that authority, DOH has for decades imposed health standards on 

healthcare workers, including by requiring such workers who pose a risk 

of transmission to be immunized against specified contagious diseases 

(measles and rubella). See supra at 5-6.  

33. DOH properly exercised its statutorily-delegated authority 

here by requiring healthcare facilities to require healthcare workers who 



 19 

interact directly with patients, residents, and other personnel to be 

vaccinated against COVID-19. The regulation is designed to protect 

public health by reducing the incidence of COVID-19—and the incidence 

of severe cases—in frontline healthcare workers and vulnerable patient 

populations. See P.H.L. § 225(5)(a), (h). And the regulation seeks to 

achieve this goal by imposing a health-related standards on regulated 

healthcare facilities. See id. §§ 2800, 2803(2)(v), 3612, 4010. These 

protections also help ameliorate staffing shortages—and thereby protect 

the quality of care at these facilities—by reducing the likelihood that 

workers develop a severe case or ongoing complications that could 

necessitate a protracted absence. (Ex. G at 12; Ex. L at 3.) 

34. In holding that DOH lacked the authority to adopt the 

challenged regulation, Supreme Court made a fundamental legal 

mistake. Supreme Court held that two other Public Health Law 

provisions—§§ 206(1)(l) and § 613—“specifically prohibit[]” DOH “from 

implementing a mandatory immunization program for adults and 

children, ‘except as provided in [P.H.L. §§ 2164, 2165],’” which impose 

vaccination requirements on schoolchildren and college students. (Ex. A 

at 9 [quoting P.H.L. § 206(1)(l)].)  
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35. This reading of Public Health Law §§ 206(1)(l) and 613(1) flies 

in the face of the statutory text, Court of Appeals’ precedent, and 

legislative history. Starting with text, these two provisions generally 

authorize DOH to promote adult and child immunization programs, 

including by helping to distribute vaccines, P.H.L. § 206(1)(l), or 

supporting educational activities, id. 613(1). Those provisions also state 

that “[n]othing in this subdivision,” id. § 613(1)(c), or “this paragraph 

shall authorize mandatory immunization of adults or children, except as 

provided in [P.H.L. §§ 2165, 2165],” id. § 206(1)(l) (emphasis added).  

36. Contrary to Supreme Court’s reasoning, then, the provisions 

do not prohibit DOH from doing anything. Rather, the provisions merely 

specify that these two provisions themselves do not “authorize” DOH to 

impose any kind of vaccination requirements. DOH, however, may still 

require vaccination where it has separate statutory authority to do so. 

37. Indeed, this is precisely how the Court of Appeals construed 

these two provisions in Garcia v. New York City Dept. of Health & Mental 

Hygiene, 31 N.Y.3d 601, 619-610 (2018). That case involved a challenge 

to a rule imposed by the New York City Board of Health that mandated 

flu vaccine for children in certain daycare facilities. See id. at 604-05. In 
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rejecting the argument that the vaccine requirement conflicts with Public 

Health Law §§ 206 and 613, the Court of Appeals explained that the two 

provisions’ “plain language” “make clear that the particular statutory 

subdivisions at issue do not authorize [DOH] to adopt additional 

mandatory immunizations, but nothing therein prohibits the adoption of 

mandatory immunizations if otherwise authorized by law.” Id. at 620 

(emphasis added).  

38. Here, the challenged regulation is authorized by the 

longstanding grants of authority that empower DOH to protect the public 

health and set standards for healthcare facilities. See Matter of Spence, 

136 A.D.3d at 1254. Indeed, DOH has relied on these statutes for decades 

to require healthcare workers to be immunized against contagious 

diseases. See supra at 5-6. That DOH has done so without any legislative 

interference or disapproval further indicates that the agency has the 

authority to do so. See, e.g., Garcia, 31 N.Y.3d at 614, Matter of Acevedo 

v. New York State Dept. of Motor Vehicles, 29 N.Y.3d 202, 225 (2017). 

39. The legislative history surrounding Public Health Law 

§§ 206(1)(l) and 613(1) further undercuts Supreme Court’s reading. 

Those provisions were added in relevant part in 2004. See L. 2004, ch. 
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207, §§ 5, 6. By then, DOH had been requiring certain healthcare workers 

to be immunized against contagious diseases for decades, and one court 

had expressly upheld DOH’s authority to require hospital personnel to be 

vaccinated against rubella, see Matter of Ritterband v. Axelrod, 149 Misc. 

2d 135, 146 (Sup. Ct., Albany County 1990). Yet nothing in the legislative 

history of the 2004 bill refers to these longstanding vaccinations rules, 

much less suggests that the bill’s intent was to implicitly rollback DOH’s 

authority to issue them. After all, it was DOH that requested that 

§§ 206(1)(l) and 613(1) be passed. See supra at 8. If DOH’s intent was to 

divest itself of its authority to impose vaccine rules in the future, it would 

have said so.  

B.  The challenged regulation complies with the 
separation of powers doctrine. 

 
40. Supreme Court also erred in holding that the challenged 

regulation violated the separation of powers doctrine under Boreali. 

Supreme Court’s analysis rested on a flawed assumption: that the 

challenged regulation “violated Public Health Law §§ 206, 613, 2164, and 
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2165.” (Ex A. at 10.) Because the regulation does not conflict with those 

provisions, the separation of power claim fails for this reason alone.  

41. This claim also fails because the Boreali factors decisively 

favor DOH. Turning to the first factor, DOH did not engage in a 

“weighing of diverse social and economic policy interests falling 

significantly outside the agency’s public health mandate.” Matter of 

LeadingAge N.Y., Inc., 32 N.Y.3d at 265. On the contrary, the challenged 

regulation is “directly tied” to its statutory directive to protect the public 

health and set standards for healthcare facilities. Id. As DOH explained, 

the regulation is designed to protect the health of healthcare workers and 

the patients they serve, as well as prevent a shortage of healthcare 

workers caused by COVID-19, at a time when the Governor has declared 

a state emergency due to staff shortages.  

42. Although petitioners allege that the regulation implicates 

“bodily autonomy rights” (Ex. J at 16, 17), this does not alter the analysis. 

The Court of Appeals in Garcia rejected a Boreali challenge to a flu 

vaccine requirement. 31 N.Y.3d at 611-613. In so holding, the Court of 

Appeals explained that while that requirement “necessarily impinge[d] 

upon personal choice to some degree,” “[t]his will almost always be true 
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with health-related regulations.” Id. at 612. The Court of Appeals then 

emphasized that the requirement did “not relate merely to a personal 

choice about an individual’s own health but, rather, seek to ensure 

increased public safety and health for the citizenry by reducing the 

prevalence and spread of a contagious infectious disease within a 

particularly vulnerable population.” Id. The same reasoning applies with 

equal force here.  

43. As for the second Boreali factor, DOH did not write on a clean 

slate but rather “filled in the details” of broadly stated legislative policies. 

Matter of NYC C.L.A.S.H. v. New York State Off. of Parks, Recreation & 

Historic Preserv., 27 N.Y.3d 174, 182 (2016). Specifically, the Legislature 

has “delegated significant power” to DOH to issue rules to protect the 

public health and set standards for healthcare facilities. Garcia, 31 

N.Y.3d at 601. Consistent with that authority, DOH has a “long history” 

of doing what it did here, id. at 614, which is imposing a health-related 

condition on healthcare personnel by requiring them to be immunized 

against a contagious disease, see id. (holding that agency did not write on 

blank slate in adopting vaccine requirement where agency had 

established practice of issuing such requirements).  
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44. The remaining two Boreali factors likewise support the 

regulation. As for the third factor, neither petitioners nor Supreme Court 

have cited a single proposed bill that would have required healthcare 

workers to be vaccinated against COVID-19. Thus, there is no plausible 

argument that this case involves “repeated unsuccessful legislative 

efforts” that could suggest vaccinations of healthcare workers is an “issue 

reserved exclusively to the legislature.” Matter of LeadingAge, 32 N.Y.3d 

at 266. As for the fourth factor, DOH’s “health expertise was essential to 

its determination of whether to require the [COVID-19] vaccination” for 

frontline healthcare personnel. Garcia, 31 N.Y.3d at 616; see also Matter 

of Spence, 136 A.D.3d at 1245. 

C. The challenged regulation is rational.  
 
45. Supreme Court erred in holding that the regulation at issue 

was arbitrary and capricious. (Ex. A at 12.) To invalidate a regulation on 

this ground, petitioners must carry their “heavy burden” to prove that 

the regulation is “so lacking in reason that [it is] essentially arbitrary.” 

Matter of Acevedo, 29 N.Y.3d at 227 (internal quotation marks omitted). 

But here, the regulation’s rationality is manifest. As DOH found, the 

vaccination requirement “has decreased and will continue to decrease 
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COVID cases, hospitalizations, and deaths.” (Ex. D at 10.) The regulation 

protects healthcare workers and others who need medical care from the 

consequences of staffing shortages or overstrained emergency rooms that 

may follow a COVID-19 outbreak among healthcare workers. (Ex. G at 

12.) Indeed, the CDC recommends that healthcare workers follow 

COVID-19 vaccine requirements to help reduce staffing shortages. (Ex. F 

at 2.) 

46. Contrary to Supreme Court’s holding, the fact that the 

regulation does not entirely “prevent transmission” fails to show that it 

is irrational. (Ex. A at 11.) First, as DOH acknowledged, although no 

vaccine is 100% effective at stopping transmission and breakthrough 

infections are more likely with emerging variants, the vaccines still 

“strengthen individual immunity” and thereby “decrease transmission” 

to some degree. (Ex. D at 32, 33; see also Ex. L at 3.) Indeed, Supreme 

Court failed to cite any evidence to suggest that COVID-19 vaccines 

entirely fail to prevent any transmission, much less show that DOH’s 

contrary conclusion is irrational. (See, e.g., Ex. K at 2 [November 2022 

article that found being “unvaccinated was associated with 2.34 times the 

odds of reinfection compared with being fully vaccinated”]; Ex. L at 3 
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[noting that vaccination, when combined with natural immunity, has 

been shown to provide better protection against infection than natural 

immunity alone].) Second, DOH rationally found that the vaccination 

requirement is a safe and effective way to protect healthcare workers 

from a serious illness or complications that could further exacerbate 

existing staffing shortages in healthcare facilities. (Ex. G at 12.) 

47. Lastly, Supreme Court erred in holding that the regulation’s 

definition of “fully vaccinated” renders the regulation irrational. (Ex. A 

at 11.) The regulation specifies that “fully vaccinated” is “determined by 

[DOH] in accordance with applicable federal guidelines and 

recommendations.” 10 N.Y.C.R.R. § 2.61(a)(3). It was perfectly sensible 

for DOH to tailor the regulation so that it aligns with the considered 

judgment of federal public health officials. Indeed, the Legislature has 

taken the same approach: it requires that schoolchildren to be vaccinated 

for meningitis “as recommended by” the CDC’s Advisory Committee on 

Immunization Practices. P.H.L. § 2164(2)(c). Further, and contrary to 

Supreme Court’s finding, DOH’s determination as to what constitutes 

“fully vaccinated” has been clear and consistent: it refers to staff who 

have completed their “primary vaccination” series, which accords with 
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the definition currently used by the Centers for Medicare & Medicaid 

Service. (Ex. D at 37-38.) See supra at 9. 

II.  The equities favor a stay. 

48. The balance of the equities unquestionably favors a stay. As 

DOH has explained, the winter surge in cases of COVID-19 and other 

respiratory illness has placed “increased strain on hospitals already 

struggling with staffing.” (Ex. G at 12.) Lifting the challenged regulation 

now could “lead to increased transmission and more severe cases among 

healthcare workers and the patients they serve,” thereby worsening the 

strain on healthcare facilities. (Ex. G at 12; see also Ex. L at 5.)  

49. Indeed, this Court has recognized that “[e]ven a brief period 

when vaccination programs are disrupted can lead” to serious adverse 

health consequences. Matter of Kerri W.S., 202 A.D.3d at 148 (internal 

quotation marks omitted). That is true here. If the regulation remains 

unenforceable while the appeal is pending, individuals who are not 

vaccinated could be hired or return to work at healthcare facilities, which 

could precipitate a debilitating “outbreak among unvaccinated 

healthcare personnel.” (Ex. E at 5.)  
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50. Further, allowing the regulation to remained enjoined 

pending appeal, and by extension, impeding DOH’s ability to update its 

healthcare worker immunization strategy consistent with evolving 

standards would be “detrimental to the public health.” (Ex. L at 5.)5 After 

all, as DOH personnel have explained, “vaccination remains a critical 

part of [its] public health strategy.” (Ex. L at 5.) 

51. Accordingly, this Court should grant a stay and restore the 

status quo that all medically eligible frontline healthcare workers be 

vaccinated against COVID-19. If the Court grants the stay, respondents 

will promptly perfect the appeal within 30 days of the stay order. 

Dated: January 27, 2023 
  Albany, New York  

______________________________ 
               DUSTIN J. BROCKNER 

 
5 While the U.S. Centers for Medicare and Medicaid Services 

(“CMS”) has issued a rule requiring COVID-19 vaccinations for certain 
healthcare staff, that regulation differs in scope from DOH’s regulation 
at issue. The CMS rule does not cover every facility under DOH 
regulatory purview. Additionally, DOH’s regulation allows healthcare 
staff to seek a religious accommodation by seeking assignment to a 
position that would remove them from the scope of the regulation, such 
as a telemedicine position, but does not permit them to continue giving 
in-person care to vulnerable patients while remaining unvaccinated. See 
We the Patriots, 17 F.4th at 292. The CMS rule, however, does not forbid 
employers from allowing religious objectors to remain unvaccinated 
while providing in-person care. 
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At a Special Term of the Supreme Court of the 
State of New York, held in and for the County 
of Onondaga, at 401 Montgomery Street, 
Syracuse, New York, on January 5, 2023. 

Present: Hon. Gerard J. Neri, J.S.C. 

STATE OF NEW YORK 
SUPREME COURT ONONDAGA COUNTY 

MEDICAL PROFESSIONALS FOR INFORMEn 
CONSENT, individually and on behalf of its members, 
KRISTEN ROBILLARD, M.D., ZARINA H~RNANDEZ-
SCHIPPLICK, M.D., MARGARET FLORINI, A.S.C.P., 
OLESYA GIRICH, RT(:Q.), and ELIZABETH STORELLI, 
RN., individually and on behalf of others similarly situated, 

Petitioners-Plaintiffs, 

-against-

MARY T. BASSETT, in her official capacity as 
Commissioner of Health for the State of New York, 
KATHLEEN C. HOCHUL, in her official capacity as 
Governor of the State of New York, and the NEW 
YORK STATE DEPARTMENT OF HEALTH, 

Respondents-Defendants. 

DECISION and ORDER 
Motion#l 
Motion#2 

Index No: 008575/2022 

On October 20, 2022, Petitioners-Plaintiffs Medical Professionals for Informed Consent, 

Kristen Robilard, M.D., Zarina: Hernadez-Schipplick, M.D., Margaret Fiorini, A.S;C.P., Olesya 

Girich, RT(R), and Elizabeth Storelli, RN (collectively as the "Petitioners") filed a verified 

petition commencing this hybrid Article 78 and Declaratory Judgment action (see Petition). The 

Petition seeks an order of the Court enjoining and permanently restraining Defendants-

Respondents Commissioner of Health Mary T. Bassett (the "Commissioner"), Governor 

Kathleen C. Hochul (the "Governor"), and the New York State Department of Health ("DOH", 

and collectively as the (Respondents") and any of their agents, officers, and ei:µployees from 

implementing or enforcing 10 NYCRR §2.61, Declaring that 10 NYCRR §2.61 is ultra vires, 
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preempted by state law, null and void and/or unenforceable, and awarding Petitioners reasonable 

attorney's fees, costs, and disbursements pursuant to CPLR §8101, and any other applicable 

statutory, common law or equitable provision because any defense to the validity of the mandate 

is without merit (see Petition, prayer for relief, Doc. No. 1 ). The matter was set down for 

December 8, 2022 (see Amended Notice of Petition, Doc. No. 30). On November 18, 2022, 

Respondents requested an adjournment of the return date (Doc. No. 36). The Court held a 

conference on November 22, 2022 and set forth a briefing schedule and ~oved the return date to 

January 5, 2023. On December 22, 2022, Respondents answered and opposed the relief sought 

(Doc. No. 37). Respondents further moved to dismiss the petition (see Notice of Motion, Doc. 

No. 38). 

Petitioners seek, inter alia, an order of this Court declaring that the COVID-19 vaccine 

mandate for medical providers pursuant to 10 NYCRR §2.61 (the "Mandate") be declared an 

ultra vires act by the DOH. The Mandate has its origin in the beginning stages of the COVID-19 

Pandemic. The New York State Legislatur~ ceded powers to the then Governor Andrew Cuomo 

on an emergency basis. On June 24, 2021, Governor Cuomo rescinded his previous emergency 

orders related to the COVID-19 Pandemic under certain Executive Orders (see Executive Order 

210, Doc. No. 15). Despite the end of the emergency, on June 22, 2022, the Commissioner 

adopted the Mandate as a permanent regulation (see Petition, Doc. No. 1, i\9). The Mandate 

provides: 

"Covered entities shall continuously require personnel to be fully vaccinated 
againstCOVID-19, absent receipt of an exemption as allowed below. Covered 
entities shall require all personnel to receive at least their first dose before 
engaging in activities covered under paragraph (2) of subdivision (a) of thii; 
section" (10 NYCRR §2.61(c)). 
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Petitioners assert the Mandate is preempted by State Law, specifically Public Health Law §§206, 

613, 2164, and 2165. Public Health Law §206(1)(1) provides: 

"establish and operate. such adult and child immunization programs as are 
necessary to prevent or minimize the spread of disease and to protect the public 
health. Such programs may include the purchase and distribution of vaccines to 
providers and municipalities, the operation of public immunization programs, 
quality assurance for immunization related activities and other immunization· 
related activities. The commissioner may promulgate such regulations as are 
necessary for the implementation of this paragraph. Nothing in this paragraph 
shall authorize mandatory immunization of adults or children, except as 
provided in sections twenty-one hundred sixty-four and twenty-one hundred 
sixty-five of this chapter" (Public Health Law § 206(1)(1), emphasis added). 

Public Health Law §613 has a similar prohibition on mandatory immunization: "Nothing in this 

subdivision shall authorize mandatory immunization of adults or children, except as provided in 

sections twenty-one hundred sixty-four and twenty-one ~undred sixty-five of this chapter" 

(Public Health Law§ 613(1)(c)). Public Health Law §2164 covers children attending day care 

through high school (see Public Health Law §2164(1)(a)and requires _immunization for 

"poliomyelitis, mumps, measles, diphtheria, rubella, varicella, Haemophilus influenzae type b 

(Hib ), pertussis, tetanus, pneumococcal disease, and hepatitis B" (Public Health Law § 

2164(2)(a). Boosters are detailed in subparagraph b of said paragraph (ibid, sub. b). 

Subparagraph c covers Meningococcal Disease (ibid, sub. c). Public Health Law §2165 covers 

college students and requires immunization for "measles, mumps and rubella" (Public Health 

Law §2165). COVID-19 or coronaviruses generally are not covered by any of the 

aforementioned sections. "[T]he legislature intended to grant NYSDOH authority to oversee 

voluntary adult immunization programs, while ensuring that its grant of authority would not be 

construed as extending to the adoption of mandatory adult immunizations" (Garcia v. N:Y. City 

Dept. of Health & Mental Hygiene, 31 N.Y.3d 601,620 [2018], citing Letter from Richard N. 
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Gottfried, Chair, Assembly Comm on Health, to Richard Platkin, Counsel to Governor, July 16, 

2004, Bill Jacket, L. 2004, ch. 207 at 5, 2004 N.Y. Legis. Ann. at \ 79). 

Petitioners further argue that the Mandate violates the separation of power doctrine. 

"The concept of the separation of powers ,is the bedrock of the system ,of 
government adopted by this State in establishing three coordinate and coequal 
branches of government, each charged with performing particular functions ... 
This principle, implied by the separate grants·ofpower to each of the coordinate 
branches of government, requires that the Legislature make the critical policy 
decisions, while the executive branch's responsibility is to implement those 
policies" (Garcia at 608, citations omitted). : 

"If a rule exceeds the parameters of the power granted by the legislature to the enacting 

agency-that is, 'if an agency was not delegated the authority to [establish the] rule[], then it 

would usurp the authority of the legislative branch by enacting th[at] [regulation]"' (Matter of 

NYC C.L.A.S.H., Inc. v. N.Y. State Off. of Parks, Recreation & Historic Preserv., 27 N.Y.3d 

174, 178 [2016], citing Greater NY Taxi Assn. v. NY City Taxi & Limousine Commn., 25 

N.Y.3d 600,608 [2015]). 

In New York, the Boreali test is used to determine whether an agency has exceeded its 

authority. 

"To determine whether an administrative agency has usurped the power of the 
Legislature, courts must consider whether the agency: (1) 'operat[ed] outside of 
its proper sphere of authority' by balancing competing social concerns in reliance 
'solely on [its] own ideas of sound public policy'; (2) engaged in typical, 
'interstitial' rulemaking or 'wrote on a clean slate, creating its own 
comprehensive set of rules without benefit oflegislative guidance'; (3) 'acted in 
an area in which the Legislature has repeatedly tried-and failed-to reach 
agreement in the face of substantial public debate and vigorous lobbying by a 
variety of interested factions'; and ( 4) applied its 'special expertise or technical 
competence' to develop the challenged regulations" (Matter of Acevedo v. N.Y. 
State Dept. of Motor Vehs., 132 A.D.3d 112, 119 [3d Dept 2015], citing Boreali 
v. Axelrod, 71 N.Y.2d 1, 12-14 [1987]). 

Petitioners assert that the Mandate fails all four considerations. 

Page 4 of 12 



FILED: ONONDAGA COUNTY CLERK 01/17/2023 09:12 AM INDEX NO. 008575/2022

NYSCEF DOC. NO. 86 RECEIVED NYSCEF: 01/13/2023

5 of 12

Petitioners further assert that for the.reasons proffered in support of their declaratory 

judgment, Petitioners are also entitled to relief under Article 78 of the CPLR. Further, 

Petitioners argue the Mandate must be struck down as arbitrary a~d capricious. "The challenger 

must establish that a regulation is so lacking in reason for its promulgation that it is essentially 

arbitrary" (N.Y. State Assn. of Counties v. Axelrod, 78 N~Y.2d 158, 166 [1991], internal 

citations omitted). Petitioners note that the original vaccine mandate had a religious exception, 

but the final Mandate did not. Petitioners note that on September 15, 2021, in response to a 

question about why the religious exception was not included, Respondent Governor stated: 

"We left off that in our regulations intentionally, and we believe that there, this is 
my personal opinion, because I'm going to, you know, we'll be defending this in 
court. To the extent that there's leadership of different religious organizations that 
have spoken, and they have, I'm not aware of a, sanctioned religious exemption 
from any organized religion. In fact, they're encouraging the opposite. They're 
encouraging their members, everybody from the Pope on down is encouraging 
people to get vaccinated" (see Transcript of Governor's Comments, September 
15, 2021, Doc. No. 17). 

Petitioners argue that the State may not target religious minorities solely on the basis of their 

view regardless of how well-intentioned the subject regulation may be (see Trump v. Hawaii, 

138 S. Ct. 2392, 2423 [2018]). Petitioners argue that there is no rational basis for the 

Mandate when Respondent DOH acknowledges the mandated vaccine fails to acc_omplish its 

stated goal, i.e., prevent the spread o(COVID-19 (see DOH Response to Comments, Doc. No. 

7, p. 25). Petitioners submitted news articles highlighting vaccine proponents, who publicly 

stated they received a COVID-19 vaccine and in some instances multiple boosters, nonetheless 

were still infected by COVID-19 one or multiple times (Doc. Nos. 23-27). Petitioners pray the 

Court grant the requested relief. 

Respondents oppose the relief sought and simultaneously move to dismiss the Petition. 

Respondents open their memorandum oflaw by stating: 
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"Petitioners have filed the instant action in the misguided hope that this Court will 
rule against a growing body of precedent and belatedly upend the state-wide 
requirement-as well as the settled status quo since at least October 29, 2021, if 
not earlier-under 10 N.Y.C.R.R. § 2.61 which mandates that.Petitioners are 
vaccinated against COVID-19. In the State of New York alone, COVID-19 has 
infected more than 5 million New Yorkers and has caused more than 73,000 
deaths" (see Memorandum of Law, Doc. No. 39, p. 1). 

Respondents argue the Mandate has a rational basis and its enactment was not arbitrary or 

capricious. 

"Where the interpretation of a statute or its application involves knowledge and 
understanding of underlying operational practices or entails an evaluation of 
factual data and inferences to be drawn therefrom, the courts regularly defer to the 
governmental agency charged with the responsibility for administration of the 
statute. If its interpretation is not irrational or unreasonable, it will be upheld" 
(Kurcsics v. Merchants Mut. Ins. Co., 49 N.Y.2d 451,459 [1980]). 

Respondents argue DOH may promulgate regulations that "deal with any matters affecting the 

security of life or health or the preservation and improvement of public health in the state of New 

York" (see ~ublic Health Law §225(4) and (5)(a)). Respondents further note that the Second 

Circuit in disposing of a case challenging the Mandate's lack of a religious exception under 

Federal Law declared that the Mandate "was a reasonable exercise of the State's power to enact 

rules to protect the public health" (We the Patriots USA, Inc. v. Hochul, 17 F.4th 266,290 [2d 

Cir 2021 ]). Respondents assert that the Petitioners failed to meet their burden to demonstrate 

outright irrationality, arbitrariness, or capriciousness concerning the Mandate. 

Respondents argue they are not required to include a religious exception for vaccine 

requirements. "The right to practice religion freely does not include liberty to expose the 

community or the child to communicable 4isease or the latter to ill health or death" (Prince v. 

Massachusetts, 321 U.S. 158, 166-167 [1944]; see also Phillips v. City ofN.Y., 775 F.3d 538, 

543 [2d Cir. 2015]). Respondents note the Federal Courts have previously concluded that the 

Mandate does not run afoul of religious freedom guaranteed to New York citizens. 
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Respondents argue that the Mandate does not violate the State Administrative Procedure 

Act. Respondents argue that the basis for the Mandate comes from Public Health Law §§225(5), 

2800, 2803(2), 3612, and 4010(4). Respondents do not explain the basis of the cited sections. 

Public Health Law §225 sets forth the general powers and duties of the public health and health 

planning council to implement the sanitary code, and paragraph 5 provides for what the sanitary 

code may do (Public Health §225). Public Health Law §2800 is entitled "Declaration of policy 

and statement of purpose" for Public Health Law Article 28 - Hospitals (Public Health Law 

§2800). Public Health Law §2803(2) provides for the powers and duties of the DOH 

commissioner and council to set rules and regulations for hospitals (Public Health Law §2803). 

Public Health Law §3612 entitled "Powers and duties of commissioner and state hospital review 

and planning council" and provides for general oversight of certified home health agencies, long 

term home health care programs, and certain AIDS home care programs (Public Health Law 

§3612). Public Health Law §4010(4) provides for the oversight powers concerning hospice ' 

(Public Health Law §4010). Respondents argue that they have complied with the State 

Administrative Procedure Act and the Mandate is a valid exercise of power. 

Respondents argue that the Boreali factors favor Respondents. The focus ofthe first 

factor "must be on whether the challenged regulation attempts to resolve difficult social 

problems in this manner" (Natl. Rest. Assn. v. N.Y. City Dept. of Health & Mental Hygiene, 148 

A.D.3d 169, 174 [First Dept. 2017]). Respondents arguethe Mandate does not weigh 

considerations but is simply an across the board requirement mandating COVID-19 vaccinations. 

Respondents argue the second factor is similarly in Respondents' favor as they did not write on a 

"clean slate". Respondents argue they have broad authority under the Public Health Law to · 

implement the Mandate. Respondents assert that Petitioners failed to meet their burden by 
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demonstrating any failed legislative attempts to regulate COVID-19 vaccinations of medical 

personnel. Respondents sum up Petitioners' argument on this point by stating that there has been 

no legislative action. The fourth factor lies in Respondents' (avor as it "turns on agency 

knowledge, and specifically whether the agency used special expertise or coinpetenence in the 

field to develop the challenged regulation" (Matter ofNYC C.L.A.S.H., Inc. v. N.Y. State Off. of 

Parks, Recreation & Historic Preserv., 27 N.Y.3d 174, 184 [2016]). Respondents assert the 

Boreali factors lie in their favor. Respondents pray the Court deny the relief sought in the 

Petition. 

Petitioners replied and reiterated their arguments. The Court held oral arguments on 

January 5, 2023. 

Discussion: 

At the outset, the Court must address the Respondents' motion to dismiss. The Notice of 

Motion simply states that Respondents seek an order of the Court "dismissing all portions of the 

Petition and Complaint seeking reliefpursuant to CPLR §3001 and/or Article 78 relief' (see 

Notice of Motion, Doc. No. 38). While the Answer lists "objections in point oflaw" without any 

explanation (see Answer, Doc. No. 37, 117-14), the supporting Memorandum of Law solely 

addresses the merits of the Petition (see Memorandum of Law, Doc. No. 39). The Court deems 

the motion to dismiss abandoned, denies to the extent necessary, and shall address the merits of 

the Petition. The Court further notes that for reasons detailed below, the Respondents acted 

outside of their legislative grant of authority and the 120-day statute of limitations is inapplicable 

(see NYPERB v. Bd. of Ed. Of the City of Buffalo, 39 N.Y.25 86, 93 [1976]; see also Foy v . 

. Schechter, 1 N.Y.2d 604 [1956]). 
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Petitioners seek a declaration that 10 NYCRR §2.61, entitled "Prevention ofCOVID-19 

transmission by covered entities", mandating that certain medical professionals be "fully· 

vaccinated'', as that term is defined, against COVID-19, is null, void, and ofno effect as it is an 

ultra vi res act of the New York State Department of Health. Petitioners assert that the Mandate 

is preempted by certain sections of the Public Health Law. Respondents oppose and assert that 

general grants of power contained within the Public Health Law permit Respondents to impose 

the subject Mandate. "[I]t is a commonplace of statutory construction that the specific governs 

the general" (Morales v. TWA, 504 U.S. 374, 384 [1992]; see also Strategic Risk Mgt., Inc. v. 

Fed. Express Corp., 253 A.D.2d 167, 172 [First Dept. 1999]). The Commissioner is specifically 

prohibited from implementing a mandatory immunization program for adults.and children, 

"except as provided in section twenty-one hundred sixty-four and twenty-one hundred sixty five" 

of the Public Health Law (Public Health Law §206(1)(1)). · An identical prohibition on mandatory 

immunization programs is found in Public Health Law §613. Public Health Law §2164 covers 

children attending day care through high school (see Public Health Law §2164(1)(a) and requires 

immunization for "poliomyelitis, mumps, measles, diphtheria, rubella, varicella, Haemophilus 

influenzae type b (Hib ), pertussis, tetanus, pneumococcal disease, and hepatitis B" (Public 

Health Law§ 2164(2)(a). Boosters are detailed in subparagraph b of said paragraph (ibid, sub. 

b). Subparagraph c covers Meningococcal Disease (ibid, sub. c). Public Health Law §2165 

covers college students and requires immunization for "measles, mumps and rubella" (Public 

Health Law §2165). COVID-19 or coronaviruses generally are not covered by any of the 

aforementioned sections. Respondents are clearly prohibited from mandating any vaccination . 

outside of those specifically authorized by the Legislature. The sections cited by Respondents 

provide nothing more than general grants of power. Reading those·sections in the manner urged 
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by Respondents would render Public Health Law §§206, 613, 2164, and 2165 meaningless. "It 

is well settled that in the interpretation of a statute we must assume that the Legislature did not 

deliberately place a phrase in the statute which was intended to serve no purpose" (In re 

Smathers' Will, 309 N.Y. 487,495 [1956]). Public Health Law §§206, 613, 2164, and 2165 thus 

create a ceiling, limiting what Respondents may do, not a floor demarking the base from which 

to start. Even without this analysis, the Court of Appeals has already ·defined the limitations of 

Respondents' authority regarding vaccine mandates. "[T]he legislature intended to grant 

NYSDOH authority to oversee voluntary adult immunization programs, while ensuring that its 

grant of authority would not be construed as extending to the adoption of mandatory adult 

immunizations" (Garcia at 620). The Mandate, 10 NYCRR §2.61, is beyond the scope of 

Respondents' authority and is therefore null, void, and of no effect, and Respondents, their 

agents, officers, and employees are prohibited from implementing or enforcing the Mandate. 

The Court does not believe Boreali is applicable to the instant matter as this is not a ·case 

where DOH acted in some gray area, but will nonetheless address them. DOH blatantly violated 

the boundaries of its authority as set forth by the Legislature. Even so, the Boreali factors do not 

lay in favor of Respondents. The first factor, whether Respondents "operated outside of its 

proper sphere of authority" (Boreali at 12) clearly weighs against Respondents as they violated 

Public Health Law §§206, 613, 2164, and 2165. Similarly, the second factor, whether 

Respondents engaged in "interstitial" rule-making(ibid at 13) weighs against Respondents as 

they violated Public Health Law §§206, 613, 2164, and 2165. Clearly Respondents did not "filf 

in" some missing area, but acted contrary to statute. Concerning the third factor, whether the 

Legislature has failed to act (ibid), this record is replete with COVID-19 Legislative proposals. 

The fourth Boreali factor, special expertise in the field (ibid at 13-14) is implicated as this is a 
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health-related proposal, but for reasons set forth below, it is clear such·expertise was not utilized 

as the COVID-19 shots do not prevent transmission. 

Respondents fare no better under the "arbitrary and capricious" standard of Article 78. 

"Arbitrary action is without sound basis in reason and is generally taken without regard to the 
I 

facts" (Pell v. Bd. of Ed. of Union Free Sch. Dist. No. 1 of Towns of Scarsdale & Mamaroneck, 

Westchester Cnty., 34 N.Y.2d 222,231 [1974]). The Mandate is entitled "Prevention of 

COVID-19 transmission by covered entities" (10 NYCRR §2.61). In true Orwellian fashion, the 

Respondents acknowledge then-current COVID-19 shots do not prevent transmission (see 

Summary of Assessment of Public Comment, NYSCEF Doc. No. 7, p. 25). The Mandate 

defines, in the loosest meaning ~fthe word, "fully vaccinated" as "determined by the Department 

in accordance with applicable federal guidelines and recommendations" (ibid). "[I]t is a well-
' ' 

established rule that resort must be had to the natural signification of the words employed, and if 

they have a definite meaning, which involves no absurdity or contradiction, there is no room for 

construction and courts have no right to add to or take away from that meaning" (Gawron v. 

Town of Cheektowaga, 117 A.D.3d 1410, 1412 [Fourth Dept. 2014]; citing Majewski v. 

Broadalbin-Perth Cent. Sch. Dist., 91 N.Y.2d 577,583 [1998]). A term which is defined at the 

whim of an entity, subject to change without a moment's notice contains all the hallmark~ of 

"absurdity" 1 and is no definition at all. In the alternative, the Court finds the Mandate is 

· arbitrary and capricious. 

1 Absurdity- 1) the quality or state of being absurd; 2) something that is absurd- https://www.merriam-
webstcr.com/dictionary/absurditv 
Absurd- 1) ridiculously unreasonable, unsound, or incongruous; 2) having no rational or orderly relationship to 
human life; 3) dealing with the absurd (the state or condition in which human beings exist in an irrational and 
meaningless universe and in which human life has no ultimate meaning) - https://www.merriam-
webster.com/dictionary/ahsurd 

Page 11 of 12 



FILED: ONONDAGA COUNTY CLERK 01/17/2023 09:12 AM INDEX NO. 008575/2022

NYSCEF DOC. NO. 86 RECEIVED NYSCEF: 01/13/2023

12 of 12

Petitioners further seek attorneys' fees, costs, and disbursements of the action pursuant to 

CPLR § 8101 and any other applicable statutory, common law or equitable provision. The Court 

shall permit the Parties to submit a concise memorandum of law concerning the award of · 

attorneys' fees pursuant to Article 86 of the CPLR and any other relevant provision oflaw. 

Petitioners' counsel shall include with her submission an affirmation of fees supporting her 

request. Petitioners' submission shall be due on or before January 27, 2023~ the Respondents 

shall file their submission on or before February 3, 2023. 

NOW, THEREFORE, upon reading and filing the papers with respect to the Petition. 

and the Motion, the arguments, and due deliberation having been had thereon, it is hereby 

ORDERED, that the motion to dismiss brought by Respondents is DENIED; and it is 

further 

ORDERED, that the relief sought by the Petition seeking a declaration that the Mandate, 

10 NYCRR§2.61, as being beyond the scope of Respondents' authority and is therefore null, 

void, and of no effect, so that the Respondents, their agents, officers, and employees are 

prohibited from implementing or enforcing the Mandate is GRANTED; and it is further 

ORDERED, that the Court reserves on Petitioners' request for attorneys' fees, costs, and 

disbursements and shall make a determination on said request upon the filing of papers as set 

forth hereinabove. 

Dated: January 13, 2023 

ENTER. 
HON. GERARDJ. \&RI, J.S.C. 
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SUPREME COURT THE STATE OF NEW YORK
COUNTY OF ONONDAGA
_____________________________________________________________________

MEDICAL PROFESSIONALS FOR INFORMED

CONSENT, INC., individually and on behalf of its NOTICE OF APPEAL

Members, KRISTEN ROBILLARD, M.D.,

ZARINA HERNANDEZ-SCHIPPLICK, M.D.,

MARGARET FLORINI, A.S.C.P., OLYESYA Index No.: 008575/2022

GIRICH, RT(R), and ELIZABETH STORELLI, R.N.

Individually and on behalf of others similarly situated,

Petitioners-Plaintiffs,

-against-

MARY T. BASSETT, in her official capacity as

Commissioner of Health for the State of New York,

KATHLEEN C. HOCHUL, in her official capacity as

Governor of the State of New York, and the

NEW YORK STATE DEPARTMENT OF HEALTH,

Respondent - Defendants.
_____________________________________________________________________

PLEASE TAKE NOTICE that Respondents, MARY T. BASSETT, in her official

capacity as the Commissioner of Health of the State of New York, KATHLEEN C. HOCHUL, in

her official capacity as Govemor of the State of New York, and the NEW YORK STATE

DEPARTMENT OF HEALTH, hereby appeal to the Appellate Division of the Supreme Court

for the Fourth Judicial Department from the Decision and Order dated January 13, 2023, by

Supreme Court, Onondaga County (Neri, J.S.C.), and filed via New York State Court Electronic

Filing System ("NYSCEF") on January 13, 2023.

This appeal is taken from each and every part of said Decision and Order as well as the

whole thereof.
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Dated: Syracuse, New York

January 24, 2023

LETITIA JAMES

Attorney General

State of New York

Attorney for State Defendant

GIGI . MÉY RS

Assistant Attorney Ge ral

New York State Office of t e Attorney General

300 South State Street, Suite 300

Syracuse, New York 13202

Telephone: 315-448-4800

TO: Gibson Law Firm, PLLC
Sujata Sidhu Gibson

832 Hanshaw Rd., Suite A

Ithaca, New York 14850

Printed [Reproduced] on Recycled Paper 2
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STATE OF NEW YORK 
SUPREME COURT: ONONDOGA COUNTY 
  
 
MEDICAL PROFESSIONALS FOR INFORMED 
CONSENT et al 

Petitioners/Plaintiffs, 
 

For a Judgment Pursuant to Article 78 of the CPLR 
-against- 

 
MARY T. BASSETT, in her official capacity as  
Commissioner of Health for the State of New York,  
KATHIEEN C. HOCHUL, in her official capacity  
as Governor of the State of New York, and the  
NEW YORK STATE DEPARTMENT OF  
HEALTH 
  Respondents/Defendants 
  

 
 

 
 
 

AFFIRMATION 
 
 

Index No. 008575-22

 
 

JASON RIEGERT, an attorney duly admitted to practice in the Courts of the State of 

New York, affirms the following statements to be true under penalties of perjury: 

1) I am the Deputy Director of the Bureau of Program Counsel, located within the 

Department’s Division of Legal Affairs at the New York State Department of Health (“DOH” or 

the “Department”).  Before assuming my current position on December 9, 2021, I was the Acting 

Deputy Director within the Bureau of Program Counsel, a position I held since July 2021.  I have 

been employed by the Department as an attorney since October 2014.  In my position, I provide 

daily support and legal assistance to a wide variety of programmatic areas within the 

Department. 

2) My responsibilities as they relate to COVID-19 include assisting in the drafting 

and legal interpretation of Department regulations, guidance documents and Commissioner of 

Health determinations.  
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4) I am familiar with the facts set forth herein based upon personal knowledge, 

discussions with Department staff, and Department records.   

5) I make this affirmation in opposition to Petitioners’ motion for injunctive relief and 

relief pursuant to Article 78.  

The Department’s Health Care Worker Vaccination Regulation 

6) On August 23, 2021, DOH published a proposed Emergency Regulation to be 

reviewed and adopted by the Public Health and Health Planning Council (“PHHPC”).1 The 

Emergency Regulation was adopted by PHHPC on August 26, 2021 and became effective 

August 26, 2021 for 90 days.2   The Emergency Regulation amended Title 10 of the NYS 

Regulations by adding a new section 2.61 after filing a Notice of Emergency Adoption titled 

“Prevention of COVID-19 Transmission by Covered Entities” with the Secretary of State (10 

NYCRR § 2.61).  A copy of the Emergency Regulation is annexed hereto as Exhibit A. 

7) This Emergency Regulation was adopted based on rational determinations by the 

Department and the PHHPC that it was necessary to control the spread of COVID-19 in the 

regulated entities. 

8) On November 18, 2021, the PHHPC was presented for information a proposed 

regulation adding Section 2.61 to Title 10 of the New York State Codes, Rules and Regulations 

(NYCRR) and amending sections 405.3, 415.19, 751.6, 763.13, 766.11 and 1001.11 of Title 10 

 
1 PHHPC is a council within DOH that, in accordance with Section 225 of the Public Health Law, advises the Commissioner on 
issues related to the preservation and improvement of public health. PHHPC’s functions include the approval of regulations 
related to health codes, among other things. PHHPC also has a broad array of advisory and decision-marking responsibilities with 
respect to New York State public health and health care delivery system.  See Department’s Public Health and Health Planning 
Council, found at https://www.health.ny.gov/facilities/public_health_and_health_planning_council/ (last viewed September 22, 
2021).  
2 In accordance with SAPA § 202(6)(b), the Emergency Regulation went into effect immediately upon filing. In accordance with 
SAPA § 202, emergency regulations are effective for 90 days, subject to renewal. 
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of the NYCRR and section 490.9 of Title 18 of the NYCRR, entitled “Prevention of COVID-19 

Transmission by Covered Entities.” A copy of the Committee Day Agenda and Full Council 

Agenda for November 18, 2021.  See Exhibit B. 

9) Subsequently, on November 24, 2021, a Notice of Proposed Rulemaking was 

filed with the Department of State to commence the process to permanently adopt the 

“Prevention of COVID-19 Transmission by Covered Entities” regulation (10 NYCRR § 2.61).   

10) It was published in the State Register on December 15, 2021, with the public 

comment period expiring on February 14, 2022. See Exhibit C. 

11) On June 2, 2022, the PHHPC met and voted to adopt the “Prevention of COVID-

19 Transmission by Covered Entities” regulation. See Exhibit D. 

12) On June 22, 2022, after assessing all of the public comments and determining that 

no additional amendments to the regulation were needed, receiving approval from PHHPC on 

June 2, 2022, to adopt the regulation and filing a Notice of Adoption with the Department of 

State, 10 NYCRR § 2.61 became effective and was permanently adopted. See Exhibit E. 

13) This regulation was promulgated pursuant to the authority vested in the PHHPC 

and the Commissioner of Health by Public Health Law Sections 225, 2800, 2803, 3612, and 

4010, as well as Social Services Law Sections 461 and 461-e. 

14) PHL Article 28 (Hospitals), Section 2800 specifies that “hospital and related 

services including health-related service of the highest quality, efficiently provided and properly 

utilized at a reasonable cost, are of vital concern to the public health. In order to provide for the 

protection and promotion of the health of the inhabitants of the state, pursuant to section three of 

article seventeen of the constitution, the department of health shall have the central, 
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comprehensive responsibility for the development and administration of the state’s policy with 

respect to hospital and related services, and all public and private institutions, whether state, 

county, municipal, incorporated or not incorporated, serving principally as facilities for the 

prevention, diagnosis or treatment of human disease, pain, injury, deformity or physical 

condition or for the rendering of health-related service shall be subject to the provisions of this 

article.” 

15) PHL Section 2803(2) authorizes PHHPC to adopt and amend rules and 

regulations, subject to the approval of the Commissioner, to implement the purposes and 

provisions of PHL Article 28, and to establish minimum standards governing the operation of 

health care facilities.   PHL Section 3612 authorizes PHHPC to adopt and amend rules and 

regulations, subject to the approval of the Commissioner, with respect to certified home health 

agencies, long term home health care programs, acquired immune deficiency syndrome (AIDS) 

home care programs, licensed home care service agencies, and limited licensed home care 

service agencies. PHL Section 4010 (4) authorizes PHHPC to adopt and amend rules and 

regulations, subject to the approval of the Commissioner, with respect to hospice organizations. 

16) Social Service Law (SSL) Section 461 requires the Department to promulgate 

regulations establishing general standards applicable to Adult Care Facilities (ACF). SSL Section 

461-e authorizes the Department to promulgate regulations to require adult care facilities to 

maintain certain records with respect to the facilities residents and the operation of the facility  

17) Pursuant to the foregoing analysis, Respondents were within their statutory 

authority in promulgating Section 2.61. 

SIGNATURE ON NEXT PAGE 
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Dated: December 14, 2022 
 
__________________________________ 

JASON RIEGERT 
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EXHIBIT D  



Pursuant to the authority vested in the Public Health and Health Planning Council and the 

Commissioner of Health by Public Health Law Sections 225, 2800, 2803, 3612, and 4010, as 

well as Social Services Law Sections 461 and 461-e, Title 10 (Health) of the Official 

Compilation of Codes, Rules and Regulations of the State of New York, is amended, to be 

effective upon publication of a Notice of Adoption in the New York State Register, to read as 

follows: 

 

Part 2 is amended to add a new section 2.61, as follows: 

 

2.61. Prevention of COVID-19 transmission by covered entities.  

(a) Definitions. 

(1)  “Covered entities” for the purposes of this section, shall include:  

(i) any facility or institution included in the definition of “hospital” in section 

2801 of the Public Health Law, including but not limited to general hospitals, 

nursing homes, and diagnostic and treatment centers;  

(ii) any agency established pursuant to Article 36 of the Public Health Law, 

including but not limited to certified home health agencies, long term home health 

care programs, acquired immune deficiency syndrome (AIDS) home care 

programs, licensed home care service agencies, and limited licensed home care 

service agencies;  

(iii) hospices as defined in section 4002 of the Public Health Law; and  

(iv) adult care facility under the Department’s regulatory authority, as set forth in 

Article 7 of the Social Services Law. 
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(2) “Personnel,” for the purposes of this section, shall mean all persons employed or 

affiliated with a covered entity, whether paid or unpaid, including but not limited to 

employees, members of the medical and nursing staff, contract staff, students, and 

volunteers, who engage in activities such that if they were infected with COVID-19, they 

could potentially expose other covered personnel, patients or residents to the disease.  

 

(3) “Fully vaccinated,” for the purposes of this section, shall be determined by the 

Department in accordance with applicable federal guidelines and recommendations. 

Unless otherwise specified by the Department, documentation of vaccination must 

include the manufacturer, lot number(s), date(s) of vaccination; and vaccinator or vaccine 

clinic site, in one of the following formats: 

(i) record prepared and signed by the licensed health practitioner who administered the 

vaccine, which may include a Centers for Disease Control and Prevention (CDC) 

COVID-19 vaccine card;  

(ii) an official record from one of the following, which may be accepted as 

documentation of immunization without a health practitioner’s signature: a foreign 

nation, NYS Countermeasure Data Management System (CDMS), the NYS 

Immunization Information System (NYSIIS), City Immunization Registry (CIR), a 

Department-recognized immunization registry of another state, or an electronic health 

record system; or  

(iii) any other documentation determined acceptable by the Department. 
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(c) Covered entities shall continuously require personnel to be fully vaccinated against COVID-

19, absent receipt of an exemption as allowed below. Covered entities shall require all personnel 

to receive at least their first dose before engaging in activities covered under paragraph (2) of 

subdivision (a) of this section. Documentation of such vaccination shall be made in personnel 

records or other appropriate records in accordance with applicable privacy laws, except as set 

forth in subdivision (d) of this section.  

  

(d) Exemptions. Personnel shall be exempt from the COVID-19 vaccination requirements set 

forth in subdivision (c) of this section as follows:  

(1) Medical exemption. If any licensed physician, physician assistant, or certified nurse 

practitioner certifies that immunization with COVID-19 vaccine is detrimental to the 

health of member of a covered entity’s personnel, based upon a pre-existing health 

condition, the requirements of this section relating to COVID-19 immunization shall be 

inapplicable only until such immunization is found no longer to be detrimental to such 

personnel member’s health. The nature and duration of the medical exemption must be 

stated in the personnel employment medical record, or other appropriate record, and must 

be in accordance with generally accepted medical standards, (see, for example, the 

recommendations of the Advisory Committee on Immunization Practices of the U.S. 

Department of Health and Human Services), and any reasonable accommodation may be 

granted and must likewise be documented in such record. Covered entities shall 

document medical exemptions in personnel records or other appropriate records in 

accordance with applicable privacy laws by: (i) September 27, 2021 for general hospitals 

and nursing homes; and (ii) October 7, 2021 for all other covered entities. For all covered 
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entities, documentation must occur continuously, as needed, following the initial dates for 

compliance specified herein, including documentation of any reasonable accommodation 

therefor. 

 

(e) Upon the request of the Department, covered entities must report and submit documentation, 

in a manner and format determined by the Department, for the following:  

(1) the number and percentage of personnel that have been vaccinated against COVID-

19; 

(2) the number and percentage of personnel for which medical exemptions have been 

granted;  

(3) the total number of covered personnel.  

 

(f) Covered entities shall develop and implement a policy and procedure to ensure compliance 

with the provisions of this section and submit such documents to the Department upon request.  

 

(g) The Department may require all personnel, whether vaccinated or unvaccinated, to wear an 

appropriate face covering for the setting in which such personnel are working in a covered entity. 

Covered entities shall supply face coverings required by this section at no cost to personnel. 

 

Subparagraph (vi) of paragraph (10) of subdivision (b) of Section 405.3 of Part 405 is added to 

read as follows:  
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(vi) documentation of COVID-19 vaccination or a valid medical exemption to such vaccination, 

pursuant to section 2.61 of this Title, in accordance with applicable privacy laws, and making 

such documentation immediately available upon request by the Department, as well as any 

reasonable accommodation addressing such exemption. 

 

Paragraph (5) of subdivision (a) of Section 415.19 of Part 415 is added to read as follows:  

 

(5) collects documentation of COVID-19 or documentation of a valid medical exemption to such 

vaccination, for all personnel pursuant to section 2.61 of this title, in accordance with applicable 

privacy laws, and making such documentation immediately available upon request by the 

Department, as well as any reasonable accommodation addressing such exemption. 

 

Paragraph (7) of subdivision (d) of Section 751.6 is added to read as follows: 

 

(7) documentation of COVID-19 vaccination or a valid medical exemption to such vaccination, 

pursuant to section 2.61 of this Title, in accordance with applicable privacy laws, and making 

such documentation available immediately upon request by the Department, as well as any 

reasonable accommodation addressing such exemption. 

 
Paragraph (6) of subdivision (c) of Section 763.13 is added to read as follows: 

 

(6) documentation of COVID-19 vaccination or a valid medical exemption to such vaccination, 

pursuant to section 2.61 of this Title, in accordance with applicable privacy laws, and making 
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such documentation available immediately upon request by the Department, as well as any 

reasonable accommodation addressing such exemption. 

 
Paragraph (7) of subdivision (d) of Section 766.11 is added to read as follows: 

 

(7) documentation of COVID-19 vaccination or a valid medical exemption to such vaccination, 

pursuant to section 2.61 of this Title, in accordance with applicable privacy laws, and making 

such documentation available immediately upon request by the Department, as well as any 

reasonable accommodation addressing such exemption. 

 

Paragraph (8) of subdivision (d) of Section 794.3 is added to read as follows: 

 

(8) documentation of COVID-19 vaccination or a valid medical exemption to such vaccination, 

pursuant to section 2.61 of this Title, in accordance with applicable privacy laws, and making 

such documentation available immediately upon request by the Department, as well as any 

reasonable accommodation addressing such exemption. 

 
Paragraph (5) of subdivision (q) of Section 1001.11 is added to read as follows: 
 
 
(5) documentation of COVID-19 vaccination or a valid medical exemption to such vaccination, 

pursuant to section 2.61 of this Title, in accordance with applicable privacy laws, and making 

such documentation available immediately upon request by the Department, as well as any 

reasonable accommodation addressing such exemption. 

 

 

FILED: ONONDAGA COUNTY CLERK 12/22/2022 05:45 PM INDEX NO. 008575/2022

NYSCEF DOC. NO. 47 RECEIVED NYSCEF: 12/22/2022



7 
 

Paragraph (18) of subdivision (a) of Section 487.9 of Title 18 is added to read as follows: 

 

(18) documentation of COVID-19 vaccination or a valid medical exemption to such vaccination, 

pursuant to section 2.61 of Title 10, in accordance with applicable privacy laws, and making 

such documentation available immediately upon request by the Department, as well as any 

reasonable accommodation addressing such exemption. 

 

Paragraph (14) of subdivision (a) of Section 488.9 of Title 18 is added to read as follows: 

 

(14) documentation of COVID-19 vaccination or a valid medical exemption to such vaccination, 

pursuant to section 2.61 of Title 10, in accordance with applicable privacy laws, and making 

such documentation available immediately upon request by the Department, as well as any 

reasonable accommodation addressing such exemption. 

 

Paragraph (15) of subdivision (a) of Section 490.9 of Title 18 is added to read as follows: 

 

(15) Operator shall collect documentation of COVID-19 vaccination or a valid medical 

exemption to such vaccination, pursuant to section 2.61 of Title 10, in accordance with 

applicable privacy laws, and making such documentation available immediately upon request by 

the Department, as well as any reasonable accommodation addressing such exemption. 
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REGULATORY IMPACT STATEMENT 

Statutory Authority: 

 The authority for the promulgation of these regulations is contained in Public Health Law 

(PHL) Sections 225(5), 2800, 2803(2), 3612 and 4010 (4). PHL 225(5) authorizes the Public 

Health and Health Planning Council (PHHPC) to issue regulations in the State Sanitary Code 

pertaining to any matters affecting the security of life or health or the preservation and 

improvement of public health in the state of New York, including designation and control of 

communicable diseases and ensuring infection control at healthcare facilities and any other 

premises. 

PHL Article 28 (Hospitals), Section 2800 specifies that “hospital and related services 

including health-related service of the highest quality, efficiently provided and properly utilized 

at a reasonable cost, are of vital concern to the public health. In order to provide for the 

protection and promotion of the health of the inhabitants of the state, pursuant to section three of 

article seventeen of the constitution, the department of health shall have the central, 

comprehensive responsibility for the development and administration of the state’s policy with 

respect to hospital and related services, and all public and private institutions, whether state, 

county, municipal, incorporated or not incorporated, serving principally as facilities for the 

prevention, diagnosis or treatment of human disease, pain, injury, deformity or physical 

condition or for the rendering of health-related service shall be subject to the provisions of this 

article.” 

 PHL Section 2803(2) authorizes PHHPC to adopt and amend rules and regulations, 

subject to the approval of the Commissioner, to implement the purposes and provisions of PHL 

Article 28, and to establish minimum standards governing the operation of health care facilities. 
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PHL Section 3612 authorizes PHHPC to adopt and amend rules and regulations, subject to the 

approval of the Commissioner, with respect to certified home health agencies, long term home 

health care programs, acquired immune deficiency syndrome (AIDS) home care programs, 

licensed home care service agencies, and limited licensed home care service agencies. PHL 

Section 4010 (4) authorizes PHHPC to adopt and amend rules and regulations, subject to the 

approval of the Commissioner, with respect to hospice organizations. 

 Social Service Law (SSL) Section 461 requires the Department to promulgate regulations 

establishing general standards applicable to Adult Care Facilities (ACF). SSL Section 461-e 

authorizes the Department to promulgate regulations to require adult care facilities to maintain 

certain records with respect to the facilities residents and the operation of the facility. 

 

Legislative Objectives: 

 The legislative objective of PHL Section 225 empowers PHHPC to address any issue 

affecting the security of life or health or the preservation and improvement of public health in the 

state of New York, including designation and control of communicable diseases and ensuring 

infection control at healthcare facilities and any other premises. PHL Article 28 specifically 

addresses the protection of the health of the residents of the State by assuring the efficient 

provision and proper utilization of health services of the highest quality at a reasonable cost. 

PHL Article 36 addresses the services rendered by certified home health agencies, long term 

home health care programs, acquired immune deficiency syndrome (AIDS) home care programs, 

licensed home care service agencies, and limited licensed home care service agencies. PHL 

Article 40 declares that hospice is a socially and financially beneficial alternative to conventional 
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curative care for the terminally ill. Lastly, the legislative objective of SSL Section 461 is to 

promote the health and well-being of residents of ACFs. 

 

Needs and Benefits: 

The vaccine mandate for health care workers at covered entities, which required general 

hospital and nursing home personnel to receive their first dose of COVID-19 vaccine by 

September 27, 2021, and required all other covered personnel to receive their first dose of 

COVID-19 vaccine by October 7, 2021, has greatly increased the percentage of health care 

workers who are vaccinated against COVID-19. The vaccine mandate has decreased and will 

continue to decrease COVID cases, hospitalizations, and deaths. 

The COVID-19 vaccines are safe and effective. Full COVID-19 vaccination offers the 

benefit of helping to reduce the number of COVID-19 infections, which is a critical component 

to protecting public health. Certain settings, such as healthcare facilities and congregate care 

settings, pose increased challenges and urgency for controlling the spread of this disease because 

of the vulnerable patient and resident populations that they serve. Unvaccinated personnel in 

such settings have an unacceptably high risk of both acquiring COVID-19 and transmitting the 

virus to colleagues and/or vulnerable patients or residents, exacerbating staffing shortages, and 

causing unacceptably high risk of complications. 

In response to this significant public health threat, through this regulation, the 

Department is requiring covered entities to ensure their personnel are fully vaccinated against 

COVID-19, and to document evidence thereof in appropriate records. Covered entities are also 

required to review and make determinations on medical exemption requests, and provide 

reasonable accommodations therefor to protect the wellbeing of the patients, residents and 
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personnel in such facilities. Documentation and information regarding personnel vaccinations as 

well as exemption requests granted are required to be provided to the Department immediately 

upon request.  

 

Costs for the Implementation of and Continuing Compliance with these Regulations to the 

Regulated Entity: 

 Covered entities must ensure that personnel are fully vaccinated against COVID-19 and 

document such vaccination in personnel or other appropriate records. Covered entities must also 

review and make determinations on requests for medical exemptions, which must also be 

documented in personnel or other appropriate records, as well as any reasonable 

accommodations. This is a modest investment to protect the health and safety of patients, 

residents, and personnel, especially when compared to both the direct medical costs and indirect 

costs of personnel absences. 

 

Cost to State and Local Government: 

 The State operates several healthcare facilities subject to this regulation. Most county 

health departments are licensed under Article 28 or Article 36 of the PHL and are therefore also 

subject to regulation. Similarly, certain counties and the City of New York operate facilities 

licensed under Article 28. These State and local public facilities would be required to ensure that 

personnel are fully vaccinated against COVID-19 and document such vaccination in personnel or 

other appropriate records. They must also review and make determinations on requests for 

medical exemptions, which must also be documented in personnel or other appropriate records, 

along with any reasonable accommodations. 
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Although the costs to the State or local governments cannot be determined with precision, 

the Department does not expect these costs to be significant. State facilities should already be 

ensuring COVID-19 vaccination among their personnel, subject to State directives. Further, these 

entities are expected to realize savings as a result of the reduction in COVID-19 in personnel and 

the attendant loss of productivity and available staff.  

  

Cost to the Department of Health: 

 There are no additional costs to the State or local government, except as noted above. 

Existing staff will be utilized to conduct surveillance of regulated parties and to monitor 

compliance with these provisions. 

 

Local Government Mandates: 

Covered entities operated by local governments will be subject to the same requirements 

as any other covered entity subject to this regulation.  

 

Paperwork: 

 This measure will require covered entities to ensure that personnel are fully vaccinated 

against COVID-19 and document such vaccination in personnel or other appropriate records. 

Covered entities must also review and make determinations on requests for medical exemptions, 

which must also be documented in personnel or other appropriate records along with any 

reasonable accommodations. 

Upon the request of the Department, covered entities must report the number and 

percentage of total covered personnel, as well as the number and percentage that have been 
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vaccinated against COVID-19 and those who have been granted a medical exemption, along with 

any reasonable accommodations. Facilities and agencies must develop and implement a policy 

and procedure to ensure compliance with the provisions of this section, making such documents 

available to the Department upon request. 

 

Duplication: 

 This regulation will not conflict with any state or federal rules.  

 

Alternative Approaches: 

One alternative would be to require covered entities to test all personnel in their facility 

before each shift worked. This approach is limited in its effect because testing only provides a 

person’s status at the time of the test and testing every person in a healthcare facility every day is 

impractical and would place an unreasonable resource and financial burden on covered entities if 

PCR tests couldn’t be rapidly turned around before the commencement of the shift. Antigen tests 

have not proven as reliable for asymptomatic diagnosis to date.  

Another alternative to requiring covered entities to mandate vaccination would be to 

require covered entities to mandate all personnel to wear a fit-tested N95 face covering at all 

times when in the facility, in order to prevent transmission of the virus. However, acceptable face 

coverings, which are not fit-tested N95 face coverings have been a long-standing requirement in 

these covered entities, and, while helpful to reduce transmission it does not prevent transmission 

and; therefore, masking in addition to vaccination will help reduce the numbers of infections in 

these settings even further. 
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Federal Requirements: 

 There are no minimum standards established by the federal government for the same or 

similar subject areas. 

 

Compliance Schedule: 

 The regulations will become effective upon publication of a Notice of Adoption in the 

New York State Register. 

 

Contact Person:  Ms. Katherine E. Ceroalo 
    NYS Department of Health 
    Bureau of Program Counsel, Regulatory Affairs Unit 
    Corning Tower Building, Room 2438 
    Empire State Plaza 
    Albany, NY 12237 
    (518) 473-7488 
    (518) 473-2019 –FAX 
    REGSQNA@health.ny.gov  
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REGULATORY FLEXIBILITY ANALYSIS 

Effect on Small Business and Local Government: 

This regulation will not impact local governments or small businesses unless they 

operate a covered entity as defined in the emergency regulation. Currently, 5 general hospitals, 

79 nursing homes, 75 certified home health agencies (CHHAs), 20 hospices and 1,055 licensed 

home care service agencies (LHCSAs), and 483 adult care facilities (ACFs) are small businesses 

(defined as 100 employees or less), independently owned and operated affected by this rule. 

Local governments operate 19 hospitals, 137 diagnostic and treatment facilities, 21 nursing 

homes, 12 CHHAs, at least 48 LHCSAs, 1 hospice, and 2 ACFs.  

 
Compliance Requirements:  

Covered entities are required to ensure their personnel are fully vaccinated against 

COVID-19, and to document evidence thereof in appropriate records. Covered entities are also 

required to review and make determinations on medical exemption requests, along with any 

reasonable accommodations.  

Upon the request of the Department, covered entities must report the number and 

percentage of total covered personnel, as well as the number and percentage that have been 

vaccinated against COVID-19 and those who have been granted a medical exemption, along with 

any reasonable accommodations. Facilities and agencies must develop and implement a policy 

and procedure to ensure compliance with the provisions of this section, making such documents 

available to the Department upon request. 

 

Professional Services:  

There are no additional professional services required as a result of this regulation.   
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Compliance Costs: 

 Covered entities must ensure that personnel are fully vaccinated against COVID-19 and 

document such vaccination in personnel or other appropriate records. Covered entities must also 

review and make determinations on requests for medical exemptions, which must also be 

documented in personnel or other appropriate records, along with any reasonable 

accommodations. This is a modest investment to protect the health and safety of patients, 

residents, and personnel, especially when compared to both the direct medical costs and indirect 

costs of personnel absenteeism. 

 

Economic and Technological Feasibility:  

There are no economic or technological impediments to the rule changes. 

Minimizing Adverse Impact: 

As part of ongoing efforts to address the COVID-19 pandemic, regulated parties have 

been a partner in implementing measures to limit the spread and/or mitigate the impact of 

COVID-19 within the Department since March of 2020. Further, the Department currently has 

an emergency regulation in place, which requires nursing homes and adult care facilities to offer 

COVID-19 vaccination to personnel and residents, which has helped to facilitated vaccination of 

personnel. Further, it is the Department’s understanding that many facilities across the State have 

begun to impose mandatory vaccination policies. Lastly, on August 18, 2021, President Biden 

announced that as a condition of participating in the Medicare and Medicaid programs, the 

United States Department of Health and Human Services will be developing regulations 

requiring nursing homes to mandate COVID-19 vaccination for workers.  
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Small Business and Local Government Participation: 

 Organizations that include as members health care and residential facilities that are small 

businesses and local governments were consulted on the proposed regulations. Any member of 

the public had an opportunity to submit comments during a 60-day public comment period on the 

Proposed Rule from December 15, 2021 until February 14, 2022. In addition, four separate 

Emergency Rules required personnel to receive the primary series of the vaccine since August 

26, 2021. These Emergency Rules were approved by the Public Health and Health Planning 

Council at public meetings that took place on August 26, 2021, November 18, 2021, January 11, 

2022, and March 17, 2022. Members of the public were permitted to speak and did speak at these 

meetings. 
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RURAL AREA FLEXIBILITY ANALYSIS 

Type and Estimated Numbers of Rural Areas: 

While this rule applies uniformly throughout the state, including rural areas, for the 

purposes of this Rural Area Flexibility Analysis (RAFA), “rural area” means areas of the state 

defined by Exec. Law § 481(7) (SAPA § 102(10)). Per Exec. Law § 481(7), rural areas are 

defined as “counties within the state having less than two hundred thousand population, and the 

municipalities, individuals, institutions, communities, and programs and such other entities or 

resources found therein. In counties of two hundred thousand or greater population ‘rural areas’ 

means towns with population densities of one hundred fifty persons or less per square mile, and 

the villages, individuals, institutions, communities, programs and such other entities or resources 

as are found therein.” 

The following 44 counties have an estimated population of less than 200,000 based upon 

2020 United States Census data: 

 
Allegany County  Greene County  Schoharie County 

Broome County Hamilton County  Schuyler County 

Cattaraugus County  Herkimer County  Seneca County 

Cayuga County  Jefferson County  St. Lawrence County 

Chautauqua County Lewis County Steuben County 

Chemung County Livingston County Sullivan County 

Chenango County  Madison County  Tioga County 

Clinton County  Montgomery County Tompkins County 

Columbia County  Ontario County Ulster County 

Cortland County Orleans County Warren County 

Delaware County   
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Essex County Oswego County  Washington County 

Franklin County Otsego County  Wayne County  

Fulton County  Putnam County  Wyoming County 

Genesee County Rensselaer County Yates County 

  Schenectady County  
 
 

The following counties of have population of 200,000 or greater, and towns with 

population densities of 150 person or fewer per square mile, based upon 2019 United States 

Census population projections: 

 
Albany County  Niagara County Saratoga County  

Dutchess County  Oneida County  Suffolk County  

Erie County  Onondaga County   

Monroe County  Orange County   
 

Reporting, recordkeeping, and other compliance requirements; and professional services: 

Covered entities are required to ensure their personnel are fully vaccinated against 

COVID-19, and to document evidence thereof in appropriate records. Covered entities are also 

required to review and make determinations on medical exemption requests, along with any 

reasonable accommodations.  

Upon the request of the Department, covered entities must report the number and 

percentage of total covered personnel, as well as the number and percentage that have been 

vaccinated against COVID-19 and those who have been granted a medical exemption, along with 

any reasonable accommodations. Facilities and agencies must develop and implement a policy 
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and procedure to ensure compliance with the provisions of this section, making such documents 

available to the Department upon request. 

 

Compliance Costs: 

 Covered entities must ensure that personnel are fully vaccinated against COVID-19 and 

document such vaccination in personnel or other appropriate records. Covered entities must also 

review and make determinations on requests for medical exemptions, which must also be 

documented in personnel or other appropriate records, along with any reasonable 

accommodations. This is a modest investment to protect the health and safety of patients, 

residents, and personnel, especially when compared to both the direct medical costs and indirect 

costs of personnel absenteeism. 

 

Minimizing Adverse Impact: 

As part of ongoing efforts to address the COVID-19 pandemic, regulated parties have 

been a partner in implementing measures to limit the spread and/or mitigate the impact of 

COVID-19 within the Department since March of 2020. Further, the Department currently has 

an emergency regulation in place, which requires nursing homes and adult care facilities to offer 

COVID-19 vaccination to personnel and residents, which has helped to facilitated vaccination of 

personnel. Further, it is the Department’s understanding that many facilities across the State have 

begun to impose mandatory vaccination policies. Lastly, on August 18, 2021, President Biden 

announced that as a condition of participating in the Medicare and Medicaid programs, the 

United States Department of Health and Human Services will be developing regulations 

requiring nursing homes to mandate COVID-19 vaccination for workers. 
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Rural Area Participation: 

 Organizations that include as members health care and residential facilities that are 

located in rural areas were consulted on the proposed regulations. Any member of the public had 

an opportunity to submit comments during a 60-day public comment period on the Proposed 

Rule from December 15, 2021 until February 14, 2022. In addition, four separate Emergency 

Rules required personnel to receive the primary series of the vaccine since August 26, 2021. 

These Emergency Rules were approved by the Public Health and Health Planning Council at 

public meetings that took place on August 26, 2021, November 18, 2021, January 11, 2022, and 

March 17, 2022. Members of the public were permitted to speak and did speak at these meetings. 
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JOB IMPACT STATEMENT 

 

Nature of Impact: 

Covered entities may terminate personnel who are not fully vaccinated and do not have a 

valid medical exemption and are unable to otherwise ensure individuals are not engaged in 

patient/resident care or expose other covered personnel.  

 

Categories and numbers affected: 

 This rule may impact any individual who falls within the definition of “personnel” who is 

not fully vaccinated against COVID-19 and does not have a valid medical exemption on file with 

the covered entity for which they work or are affiliated.  

 

Regions of adverse impact: 

 The rule would apply uniformly throughout the State and the Department does not 

anticipate that there will be any regions of the state where the rule would have a disproportionate 

adverse impact on jobs or employment.  

 

Minimizing adverse impact:  

As part of ongoing efforts to address the COVID-19 pandemic, regulated parties have 

been a partner in implementing measures to limit the spread and/or mitigate the impact of 

COVID-19 within the Department since March of 2020. Further, the Department currently has 

an emergency regulation in place, which requires nursing homes and adult care facilities to offer 

COVID-19 vaccination to personnel and residents, which has helped to facilitated vaccination of 

personnel. Further, it is the Department’s understanding that many facilities across the State have 
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begun to impose mandatory vaccination policies. Lastly, on August 18, 2021, President Biden 

announced that as a condition of participating in the Medicare and Medicaid programs, the 

United States Department of Health and Human Services will be developing regulations 

requiring nursing homes to mandate COVID-19 vaccination for workers. 
  

FILED: ONONDAGA COUNTY CLERK 12/22/2022 05:45 PM INDEX NO. 008575/2022

NYSCEF DOC. NO. 47 RECEIVED NYSCEF: 12/22/2022



24 
 

SUMMARY OF ASSESSMENT OF PUBLIC COMMENT 

The New York State Department of Health (NYSDOH) received thousands of comments from 

members of the public. A summary of the comments received on the Proposed Rule and the 

Department’s responses are below. Based on the comments received, no changes were necessary 

to the Proposed Rule. 

 

Comment: The majority of comments received stated that the proposed regulation caused a 

violation of rights or violated State or federal law.  

Response: Federal and State courts have already decided and determined that vaccine mandates, 

including this one in particular, are constitutional and legal. See We the Patriots USA, Inc. v. 

Hochul, 2021 U.S. App. LEXIS 33691, 2d Cir., Nov. 12, 2021, injunction denied by 142 S. Ct. 

552 (Supreme Court of the United States, December 13, 2021, upholding the constitutionality of 

this regulation). 

 

Comment: Many commenters expressed concern that NYSDOH lacked legal authority to 

establish these regulations. 

Response: Rule making by executive agencies such as NYSDOH, including this regulation, is 

well established and set forth in Article 2 of the State Administrative Procedure Act. The specific 

statutory authority for this regulation is set out in the Regulatory Impact Statement. NYSDOH 

routinely establishes requirements for personnel who work in health care and residential facilities 

regulated by NYSDOH.  
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Comment: A number of comments were received concerning medical exceptions not being 

accepted.  

Response: Under this regulation, regulated facilities are permitted to grant covered personnel a 

medical exemption after a licensed physician, physician assistant, or certified nurse practitioner 

certifies that immunization with COVID-19 vaccine is detrimental to the health of a personnel 

member, based upon a pre-existing health condition. The Advisory Committee on Immunization 

Practices of the U.S. Department of Health and Human Services (ACIP) publishes generally 

accepted medical standards for COVID-19 vaccination medical exemptions. 

 

Comment: Many commenters expressed concern about the effectiveness of the COVID-19 

vaccination. 

Response: To date we know that fully vaccinated people with an infection (“breakthrough 

infection”) are less likely to develop serious illness, be hospitalized or die than those who are 

unvaccinated and get COVID-19. Breakthrough infections occur and are more likely with more 

recent variants of SARS-CoV-2; however, with vaccine, there is less morbidity and mortality. 

 

Comment: Comments were received questioning what constitutes a covered entity for purposes 

of the regulation.  

Response: This regulation is applicable to personnel of General Hospitals, Nursing Homes, 

Diagnostic and Treatment Centers, Hospices, Home Care Services Agencies, and Adult Care 

Facilities. The rule is applicable to personnel in these facilities who could potentially expose 

patients, residents, or other personnel to COVID-19. 

 

FILED: ONONDAGA COUNTY CLERK 12/22/2022 05:45 PM INDEX NO. 008575/2022

NYSCEF DOC. NO. 47 RECEIVED NYSCEF: 12/22/2022



26 
 

Comment: Commenters expressed concern about the safety of the COVID-19 vaccine  

Response: COVID-19 vaccines are safe and effective. More than 584 million doses of COVID-

19 vaccine have been given in the United States from December 14, 2020, through May 23, 

2022. COVID-19 vaccines were evaluated in tens of thousands of participants in clinical trials. 

The vaccines met the Food and Drug Administration’s (FDA’s) rigorous scientific standards for 

safety, effectiveness, and manufacturing quality needed to support emergency use authorization 

(EUA). 

 

Comment: Comments were received concerning the shortage of health care workers and the 

impact these regulations have on the shortage of workers. Commenters also noted the impact the 

proposed regulation could have on patient care, to the extent workers leave the health care field 

because of the requirement to be vaccinated against COVID-19.  

Response: NYSDOH has decided as a matter of policy that personnel of health care and 

residential facilities who could potentially expose patients, residents, or other personnel to 

COVID-19 should be vaccinated to prevent patients, residents, or other personnel from getting 

COVID-19, a disease that has killed over one million people in the United States to date. 

NYSDOH does not believe this regulation will affect labor force participation in the long run any 

more than the current requirements for personnel for rubella, measles, tuberculosis, and 

influenza. Healthcare-acquired infection is a significant cause of morbidity and mortality, and the 

Department prioritizes the prevention of infections that patients and residents can get as a result 

of receiving care and treatment in NYSDOH-regulated health care and residential facilities. 
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Comment: Commenters expressed confusion and concern about how the term “fully vaccinated” 

was defined.  

Response: As stated in NYSDOH guidance, complete guidance regarding vaccination can be 

found in the Interim Clinical Considerations for Use of COVID-19 Vaccines Currently Approved 

or Authorized in the United States. At this time, “fully vaccinated” means that personnel have 

received the “primary series” of the vaccine.  

 

Comment: Many commenters expressed concern that the vaccine mandate is “coercion” in 

violation of 21 CFR, Subchapter A, Part 50, Subpart B (informed consent of human subjects who 

participate in research involving human subjects).  

Response:  Health care providers and residential facilities that participate in the Medicare and 

Medicaid programs must follow federal conditions of participation. Under those conditions of 

participation, the federal government also requires personnel who work for such Medicare and 

Medicaid providers to be vaccinated against COVID-19 (see 

https://www.cms.gov/medicareprovider-enrollment-and-

certificationsurveycertificationgeninfopolicy-and-memos-states-and/guidance-interim-final-rule-

medicare-and-medicaid-programs-omnibus-covid-19-health-care-staff-0). This regulation applies 

to personnel who work at health care and residential facilities regulated by NYSDOH, not to 

human subjects who participate in research involving human subjects. 
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ASSESSMENT OF PUBLIC COMMENT 

The New York State Department of Health (NYSDOH) received thousands of comments from 

members of the public. A summary of the comments received on the Proposed Rule and the 

Department’s responses are below. Based on the comments received, no changes were necessary 

to the proposed rulemaking. 

 

Comment: The majority of comments received stated that the proposed regulation caused 

discrimination, invasion of privacy, and a violation of Constitutional rights, the New York State 

Human Rights Act, Title VII of the Civil Rights Act of 1964 and HIPAA. Commenters also felt 

that the proposed regulation violated their right to religious freedom. In addition, commenters 

also stated that the regulation violates their bodily autonomy.  

Response: This regulation reduces morbidity and mortality by reducing the incidence of 

COVID-19. The United States Supreme Court held long ago that a State’s inherent police power 

encompasses laws and regulations to protect public health and safety, including measures such as 

mandatory vaccination. See Jacobson v. Massachusetts, 197 U.S. 11 (Supreme Court of the 

United States, February 20, 1905, upholding a city regulation, promulgated in the midst of an 

epidemic pursuant to a state statute, mandating that all inhabitants of a city be vaccinated against 

smallpox or face a criminal penalty in the form of a fine). In addition, the federal and State courts 

have already decided and determined that compulsory vaccination laws without a religious 

exemption are constitutional. See F.F. v. N.Y., 194 AD3d 80, cert. denied by 2022 U.S. LEXIS 

2545 (Supreme Court of the United States, May 23, 2022, upholding New York State Laws of 

2019, Chapter 35’s repeal of the religious exemption to the requirement that children must be 

vaccinated to attend school); We the Patriots USA, Inc. v. Hochul, 2021 U.S. App. LEXIS 
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33691, 2d Cir., Nov. 12, 2021, injunction denied by 142 S. Ct. 552 (Supreme Court of the United 

States, December 13, 2021, upholding the constitutionality of this regulation). 

While there is no express religious exemption in the regulation, covered entities must 

follow federal, State and local laws and guidance to determine, on a case-by-case basis, whether 

and in what circumstances it may be appropriate to provide reasonable accommodations for 

personnel, who, because of sincerely held religious beliefs, do not get vaccinated against 

COVID-19. Although the regulation does not preclude such reasonable accommodation requests 

and considerations, covered entities cannot permit unvaccinated individuals to continue in 

“personnel” positions such that if they were infected with COVID-19, they could potentially 

expose other covered personnel, patients, or residents to the disease. 10 NYCRR Section 

2.61(a)(2) defines “personnel” covered by this regulation. Covered entities could consider other 

reasonable accommodations to eliminate the risk of such exposure. 

The federal privacy regulation known as “HIPAA” (45 CFR Parts 160 and 164) does not 

limit the power of State public health authorities to conduct public health activities, and HIPAA 

permits covered entities to disclose health information to public health authorities as required or 

authorized by State law. See 42 USC 1320d-7(b); 45 CFR §§160.203(c); 164.512(a), (b), and (d). 

Finally, this regulation only applies to personnel who choose to work for health care and 

residential facilities regulated by NYSDOH and does not take away any individuals right to 

bodily autonomy.  

No changes to the regulation are necessary as a result of these comments. 

 

Comment: Many commenters expressed concern that the regulation appears to confer new 

powers to NYSDOH and that such powers can only come from legislative action. These 
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commenters also expressed that the Commissioner of Health should not be allowed to implement 

regulations for New York State, because they are not an elected official. 

Response: Rule making by executive agencies such as NYSDOH, including this regulation, is 

well established and set forth in Article 2 of the State Administrative Procedure Act. 

The New York State Legislature has given NYSDOH and the Public Health and Health 

Planning Council the power to establish regulations for health care and residential facilities. 

Public Health Law (PHL) § 225 gives the Public Health and Health Planning Council the power 

and duty to approve and amend the State Sanitary Code to prevent the spread of communicable 

diseases, as well as regulations that set out the operational standards for health care facilities, and 

provides the legal authority for the establishment of 10 NYCRR § 2.61. PHL § 2803 provides 

authority for 10 NYCRR § 405.3(b)(10)(vi), the requirement for General Hospital personnel, 10 

NYCRR § 415.19(a)(5), the requirement for Nursing Home personnel, and 10 NYCRR § 

751.6(d)(7), the requirement for Diagnostic and Treatment Center personnel. PHL § 3612 

provides authority for 10 NYCRR § 763.13(c)(6), the requirement for Certified Home Health 

Agency, Long Term Home Health Care Program and AIDS Home Care Program personnel, and 

10 NYCRR § 766.11(d)(7), the requirement for Licensed Home Care Services Agency 

personnel. PHL § 4010 provides authority for 10 NYCRR § 794.3(d)(8), the requirement for 

Hospice personnel. Social Services Law (SSL) § 461-l provides authority for 10 NYCRR § 

1001.11(q)(5), the requirement for Assisted Living Program personnel. SSL § 461 provides 

authority for 18 NYCRR § 487.9(a)(18), the requirement for Adult Home personnel, 18 NYCRR 

§ 488.9(a)(14), the requirement for Enriched Housing Program personnel, and 18 NYCRR § 

490.9(a)(15), the requirement for Residence for Adults personnel. 
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In addition, the same authority has been used to require all persons who work at 

hospitals, nursing homes, diagnostic and treatment centers, hospices, and home care services 

agencies to demonstrate immunity to measles and rubella. Thus, NYSDOH routinely establishes 

requirements for personnel who work in health care and residential facilities regulated by 

NYSDOH.  

No changes to the regulation are necessary as a result of these comments. 

 

Comment: A number of comments were received concerning medical exceptions not being 

accepted. Commenters expressed concern about medical exceptions not being accepted due to 

their providers fearing the loss of their license and noted that the current medical exemptions do 

not recognize anything beyond severe asphyxiation reactions to the vaccine.  

Response: Under this regulation, regulated facilities are permitted to grant covered personnel a 

medical exemption after a licensed physician, physician assistant, or certified nurse practitioner 

certifies that immunization with COVID-19 vaccine is detrimental to the health of a personnel 

member, based upon a pre-existing health condition. When personnel have a medical exemption, 

the COVID-19 immunization requirement is inapplicable only until such immunization is found 

no longer to be detrimental to such person’s health. The nature and duration of the medical 

exemption must be stated in the personnel employment medical record, or other appropriate 

record, and must be in accordance with generally accepted medical standards. The Advisory 

Committee on Immunization Practices of the U.S. Department of Health and Human Services 

(ACIP) publishes generally accepted medical standards for COVID-19 vaccination medical 

exemptions. No changes to the regulation are necessary as a result of these comments. 
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Comment: Many commenters expressed concern about the effectiveness of the COVID-19 

vaccination. These commenters claimed that the vaccine does not prevent transmission or spread 

of COVID-19 and that even vaccinated people may spread the disease. Commenters also raised 

concerns that repeated vaccinations could reduce the human body’s ability to mount an effective 

immune response to newly occurring variants of the virus. Commenters also suggested that 

natural immunity is more effective than the COVID-19 vaccination or that effective treatments 

such as ivermectin are available, so vaccinations should not be required. 

Response: Vaccine effectiveness is a measure of how well vaccination protects people against 

outcomes such as infection, symptomatic illness, hospitalization, and death. Vaccine 

effectiveness is typically measured through observational studies specifically designed to 

estimate individual protection from vaccination under “real-world” conditions. To date we know 

that fully vaccinated people with an infection (“breakthrough infection”) are less likely to 

develop serious illness, be hospitalized or die than those who are unvaccinated and get COVID-

19. Breakthrough infections occur and are more likely with more recent variants of SARS-CoV-

2; however, with vaccine, there is less morbidity and mortality. People who get vaccine 

breakthrough infections after being fully vaccinated can still be contagious and should practice 

other mitigation measures to protect their community (e.g., masking, social distancing). No 

vaccine is 100% effective against infection.  Getting a vaccine, especially after infection, can 

strengthen individual immunity and decrease transmission and severe complications from 

COVID-19 infections.  

Regarding comments pertaining to natural immunity, recovery from many viral infectious 

diseases is followed by a period of infection-induced immunologic protection against reinfection. 

This phenomenon is widely observed with many respiratory viral infections, including both 

FILED: ONONDAGA COUNTY CLERK 12/22/2022 05:45 PM INDEX NO. 008575/2022

NYSCEF DOC. NO. 47 RECEIVED NYSCEF: 12/22/2022



33 
 

influenza and the endemic coronaviruses, for which acquired immunity also wanes over time 

making individuals susceptible to reinfection. Vaccinations, not only to COVID-19, produce a 

predictable immune response offering protection to both the infected and uninfected. One study, 

available at: https://www.cdc.gov/mmwr/volumes/70/wr/mm7032e1.htm?s_cid=mm7032e1_w, 

showed that, for people who already had COVID-19, those who do not get vaccinated after their 

recovery are more than twice as likely to get COVID-19 again than those who get fully 

vaccinated after their recovery. Studies (see https://www.cdc.gov/coronavirus/2019-

ncov/science/science-briefs/fully-vaccinated-people.html), including one conducted by 

NYSDOH, have shown that infection with variants prior to the Delta variant offer substantial 

protection against infection with the Delta variant, on par with completion of a primary vaccine 

series. However, because becoming infected with SARS-CoV-2 carries significant risks, being 

up to date on vaccines (with booster doses, as eligible) is the only safe choice. More recent 

studies of the current Omicron variant have shown that the protection afforded by prior infection 

is substantially weaker, once again pointing to vaccination as the superior strategy. Further, 

substantial immunologic evidence and a growing body of epidemiologic evidence indicate that 

vaccination after infection significantly enhances protection and further reduces risk of 

reinfection. The CDC has even altered their interval guidance to incorporate immunity from 

infection into the timing of the vaccine. All COVID-19 vaccines currently available in the United 

States are effective at preventing COVID-19. Getting sick with COVID-19 can offer some 

protection from future illness, sometimes called “natural immunity,” but the level of 

protection people get from having COVID-19 may vary depending on how mild or severe their 

illness was, the time since their infection, and their age. Getting a COVID-19 vaccination is 

also a safer way to build protection than getting sick with COVID-19. COVID-19 vaccination 
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helps protect individuals by creating an antibody response without having to experience sickness, 

increased risk for severe illness from COVID-19 including long-term health issues, or spreading 

COVID-19 to others.   

Based on the totality of medical and public health evidence regarding both safety and 

effectiveness, the NYSDOH as well as the CDC continue to recommend COVID-19 vaccination 

for all eligible persons, including those who have been previously infected with SARS-CoV-2. 

No changes to the regulation are necessary as a result of these comments. 

 

Comment: Comments were received questioning what constitutes a covered entity for purposes 

of the regulation. Commenters were concerned that NYSDOH could add or take away from that 

list at its discretion.  

Response: This regulation is applicable to personnel of General Hospitals, Nursing Homes, 

Diagnostic and Treatment Centers, Hospices, Home Care Services Agencies, and Adult Care 

Facilities. The rule is applicable to personnel in these facilities who could potentially expose 

patients, residents, or other personnel to COVID-19. As explained above, NYSDOH routinely 

establishes requirements for personnel who work for regulated health care and residential 

facilities. No changes to the regulation are necessary as a result of these comments. 

 

Comment: Commenters expressed concern about the safety of the COVID-19 vaccine and 

mentioned people having adverse reactions to the COVID-19 vaccine and vaccines in general. 

These commenters were also concerned about the CDC’s Vaccine Adverse Event Reporting 

System and the COVID-19 vaccines not being fully FDA approved. Commenters also stated that 

pharmaceutical companies do not have any legal liability if their vaccines cause harm, injury, or 
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death, so there is no accountability or incentive to improve their product to make it safe and 

effective.  

Response: COVID-19 vaccines are safe and effective. More than 584 million doses of COVID-

19 vaccine have been given in the United States from December 14, 2020, through May 23, 

2022. COVID-19 vaccines were evaluated in tens of thousands of participants in clinical trials. 

The vaccines met the Food and Drug Administration’s (FDA’s) rigorous scientific standards for 

safety, effectiveness, and manufacturing quality needed to support emergency use authorization 

(EUA).  In August 2021, the FDA approved the Pfizer-BioNTech COVID-19 Vaccine for 

individuals 16 years and older. In January 2022, the FDA approved the Moderna vaccine for 

individuals 18 years and older. FDA-approved vaccines undergo the agency’s standard process 

for reviewing the quality, safety, and effectiveness of medical products.  

In rare cases, people have experienced serious health events after COVID-19 vaccination. 

Any health problem that happens after vaccination is considered an adverse event. An adverse 

event can be caused by the vaccine or can be caused by a coincidental event not related to the 

vaccine, such as an unrelated fever, that happened following vaccination.  

To date, the systems in place to monitor the safety of these vaccines have found four 

serious types of adverse events following COVID-19 vaccination such as Thrombosis with 

Thrombocytopenia Syndrome (TTS), myocarditis/pericarditis and reports of death occurring 

close to vaccination. Reports of adverse events to the federal Vaccine Adverse Event Reporting 

System (VAERS) following vaccination, including deaths, do not necessarily mean that a 

vaccine was the ultimate cause of death as opposed to a person having received a vaccine and 

developing a life-threatening condition. Serious side effects that could cause a long-term health 
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problem are extremely unusual following any vaccination, including COVID-19 vaccination. 

The benefits of COVID-19 vaccination outweigh the known and potential risks. 

In rare instances of a serious side effect, the National Vaccine Injury Compensation 

Program (VICP) allows individuals to file a petition for compensation. For a vaccine company to 

receive all the liability protections offered by the National Childhood Vaccine Injury Act of 

1986, as amended, the company must comply in all material respects with all applicable 

requirements under the Federal Food, Drug, and Cosmetic Act and section 351 of the Public 

Health Service Act (including regulations issued under such provisions).  

No changes to the regulation are necessary as a result of these comments. 

 

Comment: Comments were received asking about the timing and receipt of a booster dose of the 

COVID-19 vaccine.  

Response: The regulation only requires that covered personnel be “fully vaccinated” against 

COVID-19, not that they receive booster doses in addition to the primary series. No changes to 

the regulation are necessary as a result of these comments. 

 

Comment: Comments were received concerning the shortage of health care workers and the 

impact these regulations have on the shortage of workers. Commenters also noted the impact the 

proposed regulation could have on patient care, to the extent workers leave the health care field 

because of the requirement to be vaccinated against COVID-19.  

Response: NYSDOH has decided as a matter of policy that personnel of health care and 

residential facilities who could potentially expose patients, residents, or other personnel to 
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COVID-19 should be vaccinated to prevent patients, residents, or other personnel from getting 

COVID-19, a disease that has killed over one million people in the United States to date. 

NYSDOH does not believe this regulation will affect labor force participation in the long run any 

more than the current requirements for personnel for rubella, measles, tuberculosis, and 

influenza. Healthcare-acquired infection is a significant cause of morbidity and mortality, and the 

Department prioritizes the prevention of infections that patients and residents can get as a result 

of receiving care and treatment in NYSDOH-regulated health care and residential facilities. No 

changes to the regulation are necessary as a result of these comments. 

 

Comment: Commenters expressed confusion and concern about how the term “fully vaccinated” 

was defined. Commenters noted that the terms seemed somewhat vague and that it was not clear 

how many vaccination doses were required. Some commenters recommended use of the term 

“up to date” or some other language that more clearly specifies which vaccines are required.  

Response: As stated in NYSDOH guidance (available at:  

https://coronavirus.health.ny.gov/system/files/documents/2022/01/healthcare-worker-booster-

requirement-faqs_0.pdf, FAQ 21), complete guidance regarding vaccination can be found in the 

Interim Clinical Considerations for Use of COVID-19 Vaccines Currently Approved or 

Authorized in the United States, available here: https://www.cdc.gov/vaccines/covid-19/clinical-

considerations/covid-19-vaccines-

us.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fvaccines%2Fcovid-19%2Finfo-

by-product%2Fclinical-considerations.html. At this time, “fully vaccinated” means that 

personnel have received the “primary series” of the vaccine. This regulation or NYSDOH 
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guidance may be updated or amended in the future as recommendations regarding vaccination 

from the CDC change. No changes to the regulation are necessary as a result of these comments.  

 

Comment: Comments were received about a lack of public outreach and awareness of the 

requirement for covered entities to ensure covered personnel are fully vaccinated against 

COVID-19. In addition, commenters claimed that NYSDOH did not consult with rural areas, 

local governments, or small businesses. 

Response: Four separate Emergency Rules have required personnel to receive the primary series 

of the vaccine since August 26, 2021. These Emergency Rules were approved by the Public 

Health and Health Planning Council at public meetings that took place on August 26, 2021, 

November 18, 2021, January 11, 2022, and March 17, 2022. The Proposed Rule was presented 

for information to the Public Health and Health Planning Council on November 18, 2021. The 

Final Rule was approved by the Public Health and Health Planning Council at a public meeting 

that took place on June 2, 2022. Members of the public were permitted to speak and did speak at 

these meetings. The meeting materials and recorded webcasts of the meetings are all available on 

the Department’s website at: 

https://www.health.ny.gov/facilities/public_health_and_health_planning_council/. In addition, 

members of the public had an opportunity to submit comments during a 60-day public comment 

period on the Proposed Rule from December 15, 2021, until February 14, 2022. Organizations 

that include as members health care and residential facilities that are small businesses, local 

governments, and facilities in rural areas were consulted on the proposed regulations. No 

changes to the regulation are necessary as a result of these comments. 
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Comment: Many commenters expressed concern about their distrust in the government. 

Commenters alleged that the regulation was a form of slavery and control and that they wanted 

to leave New York State because of regulations such as this.  

Response: These comments are outside the scope of the proposed regulation. No amendments 

were made as a result of these comments. 

 

Comment: Many comments were made about COVID-19 not being considered a state of 

emergency due to the virus having a high survival rate. Some commentators mentioned that 

COVID-19 is now a seasonal virus like the flu. A few commenters also alleged that there has 

been no physical and/or tangible evidence that COVID-19 has occurred over the past two years.  

Response: This Final Rule adopts the Proposed Rule that was proposed on December 15, 2021. 

This is not an Emergency Rule and does not require an emergency justification. No changes to 

the regulation are necessary as a result of these comments. 

 

Comment: A comment was received expressing that taxpayer funded entities may not be 

allowed the power to require individuals to submit to a medical procedure and/or provide 

protected private medical information.  

Response: This regulation applies to personnel who choose to work for health care and 

residential facilities regulated by NYSDOH. As noted above, it is just like the long-standing 

requirement that such personnel get measles and rubella vaccine. No changes to the regulation 

are necessary as a result of these comments. 
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Comment: A few commenters mentioned mental health side effects as a result of COVID-19 

and the various mandates and regulations that have been effectuated in response to COVID-19.  

Response: NYSDOH acknowledges and appreciates the sacrifices that healthcare workers have 

made during the COVID-19 pandemic. No changes to the regulation are necessary as a result of 

these comments. 

 

Comment: Many commenters expressed concern that the vaccine mandate is “coercion” in 

violation of 21 CFR, Subchapter A, Part 50, Subpart B (informed consent of human subjects who 

participate in research involving human subjects).  

Response:  Health care providers and residential facilities that participate in the Medicare and 

Medicaid programs must follow federal conditions of participation. Under those conditions of 

participation, the federal government also requires personnel who work for such Medicare and 

Medicaid providers to be vaccinated against COVID-19 (see 

https://www.cms.gov/medicareprovider-enrollment-and-

certificationsurveycertificationgeninfopolicy-and-memos-states-and/guidance-interim-final-rule-

medicare-and-medicaid-programs-omnibus-covid-19-health-care-staff-0). This regulation applies 

to personnel who work at health care and residential facilities regulated by NYSDOH, not to 

human subjects who participate in research involving human subjects. No changes to the 

regulation are necessary as a result of these comments. 

 

Comment: A comment was received asking for clarification of the goal for this regulation when 

we have continued progress in vaccine development. The commenter does not understand why 

permanent adoption, as opposed to emergency regulation, is appropriate.  

FILED: ONONDAGA COUNTY CLERK 12/22/2022 05:45 PM INDEX NO. 008575/2022

NYSCEF DOC. NO. 47 RECEIVED NYSCEF: 12/22/2022

https://www.cms.gov/medicareprovider-enrollment-and-certificationsurveycertificationgeninfopolicy-and-memos-states-and/guidance-interim-final-rule-medicare-and-medicaid-programs-omnibus-covid-19-health-care-staff-0
https://www.cms.gov/medicareprovider-enrollment-and-certificationsurveycertificationgeninfopolicy-and-memos-states-and/guidance-interim-final-rule-medicare-and-medicaid-programs-omnibus-covid-19-health-care-staff-0
https://www.cms.gov/medicareprovider-enrollment-and-certificationsurveycertificationgeninfopolicy-and-memos-states-and/guidance-interim-final-rule-medicare-and-medicaid-programs-omnibus-covid-19-health-care-staff-0


41 
 

Response: Pursuant to Section 202(6) of the State Administrative Procedure Act (SAPA), an 

agency may adopt a regulation on an emergency basis when immediate adoption of a rule is 

necessary for the preservation of the public health, safety or general welfare and compliance with 

the normal rulemaking process would be contrary to the public interest. As such, emergency 

regulations are meant to be temporary in nature. This regulation is now being adopted using the 

normal, non-emergency, rule-making process pursuant to the SAPA § 202. Although this 

regulation, in contrast to an emergency regulation, does not have an expiration date, it is not 

necessarily permanent. It may be amended or repealed in the future if warranted. No changes to 

the regulation are necessary as a result of these comments. 

 

Comment: Comments were received expressing that illegal immigrants and government 

officials are not mandated to be vaccinated against COVID-19.  

Response: These comments are outside the scope of the proposed regulation. No amendments 

were made as a result of these comments. 
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EXHIBIT E  



SUPREME COURT OF THE STATE OF NEW YORK
ONONDOGA COUNTY

MEDICAL PROFESSIONALS FOR INFORMED

CONSENT et al

Petitioners/Plaintiffs, .

Index No. 008575-22

For a Judgment Pursuant to Article 78 of the CPLR
-against- AFFIDAVIT OF

KAREN MADDEN
MARY T. BASSETT, in her official capacity as

Commissioner of Health for the State of New York,
KATHIEEN C. HOCHUL, inherafficial capacity
as Governor of the State of New York, and the

NEW YORK STATE DEPARTMENT OF

HEALTH

Respondents/Defendants

KAREN MADDEN, being duly sworn, deposes and says:

1. I am the Acting Director of the Center for Health Care Policy and Resource

Development, located within the New York State Department of Health
("DOH"

or the

"Department"). Before assuming my current position on September 1, 2022, I served as the

Deputy Director of the Center for Health Care Policy and Resource Development, a position I

held since July, 22, 2021. I also currently serve as the Director of the Charles D. Cook Office of

Rural Health within the Department, a position I have held since July 2001. I have been

employed by the Department since August 25, 1994.

2. My responsibilities include assisting in the creation and interpretation of

Department policies, regulations, guidance documents and Commissioner of Health

determinations. The Center collects information, including data and input from stakeholders in

1
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the health care industry, and proposes or oversees policy solutions to healthcare challenges

facing the State of New York, including solutions to health care facility staffing shortages.

3. I am familiar with the facts set forth herein based upon personal knowledge,

discussions with Department staff, and Department records.

4. I make this affirmation in opposition to
Petitioners'

motion for declaratory

judgement and injunctive relief.

The Department's Health Care Worker Vaccination Regulation

5. Governor Kathy Hochul has put measures in place to address healthcare worker

staffing shortages. Among other measures, Executive Order No. 4, issued on September 27,

2022, authorizes out-of-state and retired professionals and recent graduates to practice in New

York, and allows additional healthcare workers to administer COVID-19 testing and

vaccinations. A copy of Executive Order No. 4 is attached hereto as Exhibit A.

6. This Executive Order declaring a state disaster emergency was most recently

extended on November 23, 2022, to be in place until at least December 23, 2022. Executive

Order 4.15 is attached hereto as Exhibit B. In her remarks, Governor Hochul emphasized that

this extension was necessary due to an unprecedented "winter
surge"

in COVID, influenza, and

respiratory syncytial virus (RSV) that has driven up hospitalizations, resulting in staffing

shortages. See Exhibit C.

7. Governor Hochul also "directed a 24/7 Operations Center, led by the New York

State Department of Health, to constantly monitor staffing operations and trends statewide,

provide guidance to healthcare facilities and help troubleshoot acute situations with providers as

necessary." A copy of the September 27, 2021 Press Release is attached hereto as Exhibit D.

2
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8. The State of New York took executive action to alleviate the impact of staffing

shortages, limiting non-essential, non-urgent procedures in hospitals with litnited capacity,

allowing medical professionals from other states to work in New tork, and allowing more

medical professionals to administer vaccinations and tests. A statement of recent actions taken to

alleviate staffing shortages is attached as Exhibit E; see also Exhibit A.

9. The causes of the current healthcare staffing are complex, are not unique to New

York State, and cannot be blamed on a single factor or event. According to the American Nurses

Association, there was a national staffing crisis even before the current COVID pandemic, and

staffing problems continue to exist in every state due to factors including working conditions,

accelerated retirements, increased risk of physical harm due to COVID, and COVID-related

burnout and fatigue.See Exhibit F.

10. Staffing shortages have been exacerbated by COVID transmission in two ways.

First, when healthcare workers themselves are at risk of transmission or infected with COVID,

staffing shortages are exacerbated by sick leave, provider burnout, the need to care for sick

relatives, and the associated physical and mental toll. Second, when community transmission is

high, the number of patients hospitalized increases, causing staffing shortages due to the

overwhelming patient load. Therefore, the Centers for Disease Control and Prevention (CDC)

recommends that healthcare facilities ensure that healthcare workers follow vaccine requirements

to prevent staffing shortages. The vaccination of healthcare workers is a key strategy to prevent

staffing shortages, because it protects both healthcare workers and the vulnerable communities

they serve. The CDC's staffing shortage guidance is attached as Exhibit G.
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11. Most healthcare workers in New York State have complied with the vaccine

requirement. As of December 6, 2022, 99% of New York State hospital workers were

vaccinated. See Exhibit H. In the Capital Region, 99% of hospital workers were reported as fully

vaccinated. In Central New York, 100% of hospital workers were fully vaccinated. In the

Finger Lakes region, 100% of hospital workers were fully vaccinated. In Long Island, 99% of

hospital workers were fully vaccinated. In the Mid-Hudson region, 99% of hospital workers

were fully vaccinated. In Mohawk Valley, 98% of hospital workers were fully vaccinated. In

New York City, 98% of hospital workers were fully vaccinated. In the North County region,

99% of hospital workers were fully vaccinated. In the Southern Tier region, 99% of hospital

workers were fully vaccinated. Finally, in Western New York, 99% of hospital workers were

. fully vaccinated.

12. The State of New York's Enacted Budget for Fiscal Year 2023 invests $20

million to better coordinate statewide health and directicare workforce strategies by creating an

Office of Healthcare Workforce Innovation. This new Office will work across agencies and

gather regular, organized input from health and direct eare providers, educational organizadons,

labor unions, and other stakeholders to increase the supply of health care and direct support

personnel and meet the demands in New York. Exhibit I (see page 383 of S. 8000-E, page 763

of S. 8003-D).

13. The State of New York's Enacted Budget for Fiscal Year 2023 invests $10 billion

in New York State's healthcare sector, including more than $4 billion to support wages and

bonuses for healthcare workers, and will invest in the healthcare workforce development pipeline

to meet the current and increasing demand for medical professionals. See Exhibit J. Much of
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this investment is specifically concentrated on staffing shortages: the funding will support

healthcare wages and bonuses, expand training capacity, provide financial aid for the education

of healthcare professionals, propose legislation making it easier to relocate to and practice in

New York, and strengthen the human services talent pipeline, Exhibit J.

14. Healthcare staffing shortages are a real and pressing issue in the State of New

York. The State of New York is pursuing multiple strategies to limit the impact of staffing

shortages. Any staffing shortages that have been inadvertently caused by the healthcare worker

vaccination requirement pales in comparison to the potential staffing shortages that could be

caused by a deadly and disruptive outbreak among unvaccinated healthcare personnel.

Vaccination of healthcare workers will prevent any further exacerbation of staffing shortages by

preventing additional burdens from being inflicted on the healthcare sector at a point in time

when it is already threatened with being overtaxed.

Dated: December 1 , 2022

KAREN MADDEN

Sworn to before me this
MELISSA A. LARKIN

_<_ _ day of Dece er 02 . Notary Public-State of New York
No. 01LA6367635

Qualified in Albany County
.. Commission Expires November 27, 20

Notary Public
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Strategies to Mitigate Healthcare Personnel Sta ng
Shortages
Updated Sept. 23, 2022

Summary of Recent Changes

CDC guidance for SARS-CoV-2 infection may be adapted by state and local health departments to respond to rapidly
changing local circumstances.

This guidance provides information on strategies to mitigate healthcare personnel sta ng shortages during the COVID-
19 pandemic. See history of updates.

Updates as of September 23, 2022 

Conventional strategies were updated to advise that, in most circumstances, asymptomatic healthcare
personnel (HCP) with higher-risk exposures do not require work restriction, regardless of their vaccination
status; therefore, the contingency and crisis strategies about earlier return to work for these HCP was
removed.

View Previous Updates

•

Key Points
Maintaining appropriate staMaintaining appropriate sta ng in healthcare facilities is essential to providing a safe work environment for HCPng in healthcare facilities is essential to providing a safe work environment for Hg in healthcare facilities is essential to providing a safe work environment for HCPg in healthcare facilities is essential to providing a safe work environment for HCPng in healthcare facilities is essential to providing a safe work envi
and for safe patient care.and for safe patient care.

gMaximizing interventions to protect HCP, patients, and visitors is critical at all times, including when consideringMaximizing interventions to protect HCP, patients, and visitors is critical at all times, including when consideringHCP patients and visitors is criticaaximizing interventions to protect HCP, patients, and visitors is critical at all times, including when consideringg interventions to protect HCP, patients, and visitors is critical at all times, including when consideringMaximizing interventions to protect HCP, patients, and visitors is critical at all times, including when considerin
strategies to address stastrategies to address sta ng shortages.ng shortages.

CDC’s mitigation strategies oCDC’s mitigation strategies o er a continuum of options for addressing staer a continuum of options for addressing sta ng shortages.ng shortages. Contingency strategies
followed by crisis strategies are provided to augment conventional strategies and are meant to be considered andmeant to be considered and
implemented sequentiallyimplemented sequentially (i.e., implementing conventional strategies followed by contingency strategies followed
by crisis strategies).

Introduction
This guidance is for healthcare facilitiesThis guidance is for healthcare facilities that are expecting or experiencing sta ng shortages due to COVID-
19. Conventional strategies for return to the workplace for HCP with SARS-CoV-2 infection or higher-risk exposures areConventional strategies for return to the workplace for HCP with SARS-CoV-2 infection or higher-risk exposures arehe woronventional strategies for return to the workplace for HCP with SARS-CoV-2 infection or higher-risk exposures aregies for return to the workplace for HCP with SARS-CoV-2 infection or higher-risk exposures areConventional strategies for return to the workplace for HCP with SARS-CoV-2 infection or higher-risk exposures ar
described in thedescribed in the Interim Guidance for Managing Healthcare Personnel with SARS-CoV-2 Infection or Exposure to SARS-nterim Guidance for Managing Healthcare Personnel with SARS-CoV-2 Infection or Exposure to SARS-erim Guidance for Managing Healthcare Personnel with SARS-CoV-2 Infection or Exposure to SARuidance for Managing Healthcare Personnel with SARS-CoV-2 Infection or Exposure to SARSInterim Guidance for Managing Healthcare Personnel with SARS-CoV-2 Infection or Exposure to SARS-
CoV-2 | CDCCoV-2 | CDC

•

•

•

COVID-19
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Maintaining appropriate staMaintaining appropriate sta ng in healthcare facilities is essential to providing a safe work environment for HCP and safeng in healthcare facilities is essential to providing a safe work environment for HCP and safeg in healthcare facilities is essential to providing a safe work environment for HCP and safeg in healthcare facilities is essential to providing a safe work environment for HCP and safeng in healthcare facilities is essential to providing a safe work environment for HCP and safe
patient care.patient care. If community transmission levels rise, sta ng shortages could occur due to HCP illness or the need to care
for family members at home. Healthcare facilities must be prepared for potential sta ng shortages and have plans and
processes in place to mitigate these shortages.  These plans and processes include communicating with HCP about
actions the facility is taking to address shortages, maintaining patient and HCP safety, and providing resources to assist
HCP with anxiety and stress.

CDC’s mitigation strategies oCDC’s mitigation strategies o er a continuum of options for addressing staer a continuum of options for addressing sta ng shortages.ng shortages. Contingency, followed by crisis
capacity strategies, augment conventional strategies and are meant to be considered and implemented sequentiallymeant to be considered and implemented sequentially (i.e.,
implementing contingency strategies before crisis strategies). For example, if, despite e orts to mitigate, HCP sta ng
shortages occur, healthcare systems, facilities, and the appropriate state, local, territorial, and/or tribal health authorities
might determine that, in order to ensure the availability of healthcare, certain HCP with suspected or con rmed SARS-
CoV-2 infection should return to work before the full conventional Return to Work Criteria have been met under the
criteria set forth below.

Allowing HCP with SARS-CoV-2 infection to return to work before meeting the conventional criteria could result in
healthcare-associated SARS-CoV-2 transmission. Healthcare facilities (in collaboration with risk management) should
inform patients and HCP when the facility is utilizing these strategies, specify the changes in practice that should be
expected, and describe the actions that will be taken to protect patients and HCP from exposure to SARS-CoV-2 if HCP
with suspected or con rmed SARS-CoV-2 infection are requested to work to ful ll sta ng needs.

As part of conventional strategies, it is recommended that healthcare facilities:As part of conventional strategies, it is recommended that healthcare facilities:As part of conventional strategies, it is recommended that healthcare facilities part of conventional strategies, it is recommended that healthcare facilities:As part of conventional strategies, it is recommended that healthcare facilities:

Ensure any COVID-19 vaccine requirements for HCP are followed, and where none are applicable, encourage HCP
to remain up to date with all recommended COVID-19 vaccine doses.

Understand their normal sta ng needs and the minimum number of sta  needed to provide a safe work
environment and safe patient care under normal circumstances.

Understand the local epidemiology of COVID-19-related indicators (e.g., community transmission levels).

Communicate with local healthcare coalitions and federal, state, and local public health partners (e.g., public
health emergency preparedness and response sta ) to identify additional HCP (e.g., hiring additional HCP,
recruiting retired HCP, using students or volunteers), when needed.

Contingency Capacity Strategies to Mitigate Sta ng Shortages
When sta ng shortages are anticipated, healthcare facilities and employers, in collaboration with human resources and
occupational health services, should use contingency capacity strategies to plan and prepare for mitigating this
problem. These include:

Adjusting staAdjusting sta  schedules, hiring additional HCP, and rotating HCP to positions that support patient care activities.schedules, hiring additional HCP, and rotating HCP to positions that support patient care activities.edules, hiring additional HCP, and rotating HCP to positions that support patient care activitie, hiring additional HCP, and rotating HCP to positions that support patient care activities.schedules, hiring additional HCP, and rotating HCP to positions that support patient care activiti

Cancel all non-essential procedures and visits. Shift HCP who work in these areas to support other patient care
activities in the facility. Facilities will need to ensure these HCP have received appropriate orientation and training
to work in these areas that are new to them.

Attempt to address social factors that might prevent HCP from reporting to work, such as need for transportation
or housing that allows for physical distancing, particularly if HCP live with individuals with underlying medical
conditions or older adults.

Consider that these social factors disproportionately a ect persons from some racial and ethnic groups, who
are also disproportionally a ected by COVID-19 (e.g., African Americans, Hispanics and Latinos, and American
Indians and Alaska Natives).

Identify additional HCP to work in the facility. Be aware of state-speci c emergency waivers or changes to licensure
requirements or renewals for select categories of HCP.

As appropriate, request that HCP postpone elective time o  from work. However, there should be consideration
for the mental health bene ts of time o  and that care-taking responsibilities may di er substantially among sta .

fy designated healthcare facilities or alternate care sites with adequate stay designated healthcare facilities or alternate care sites witDeveloping regional plans to identify designated healthcare facilities or alternate care sites with adequate staping regional plans to identify designated healthcare facilities or alternate care sites with adequate staDeveloping regional plans to identify designated healthcare facilities or alternate care sites with ng to careng to care
for patients with SARS-CoV-2 infection.for patients with SARS-CoV-2 infection.

•

•

•
•

•

•

-

•

•
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Allowing HCP with SARS-CoV-2 infection who are well enough and willing to work to return to work as follows:Allowing HCP with SARS-CoV-2 infection who are well enough and willing to work to return to work as follows:Allowing HCP with SARS-CoV-2 infection who are well enough and willing to work to return to work as folloowing HCP with SARS-CoV-2 infection who are well enough and willing to work to return to work as follows:Allowing HCP with SARS-CoV-2 infection who are well enough and willing to work to return to work as follows:

HCP with mild to moderate illness who are not moderately to severely immunocompromised:

At least 5 days have passed since symptoms rst appeared (day 0), andand

At least 24 hours have passed since last fever without the use of fever-reducing medications, andand

Symptoms (e.g., cough, shortness of breath) have improved.

Healthcare facilities may choose to con rm resolution of infection with a negative nucleic acid ampli cation test (NAAT) or
a series of 2 negative antigen tests taken 48 hours apart*.

HCP who were asymptomatic throughout their infection and are not moderately to severely immunocompromised:

At least 5 days have passed since the date of their rst positive viral test (day 0).

Healthcare facilities may choose to con rm resolution of infection with a negative NAAT (molecular) or a series of 2
negative antigen tests taken 48 hours apart*.

* Some people may be beyond the period of expected infectiousness but remain NAAT positive for an extended period.
Antigen tests typically have a more rapid turnaround time but are often less sensitive than NAAT.  Antigen testing is
preferred if testing asymptomatic HCP who have recovered from SARS-CoV-2 infection in the prior 90 days.

Considerations for determining which HCP should be prioritized for this option include:

The type of HCP shortages that need to be addressed.

The types of symptoms they are experiencing (e.g., persistent fever, cough).

Their degree of interaction with patients and other HCP in the facility. For example, are they working in
telemedicine services, providing direct patient care, or working in a satellite unit reprocessing medical
equipment?

The type of patients they care for (e.g., consider patient care only with patients known or suspected to have
SARS-CoV-2 infection rather than patients who are immunocompromised).

If HCP are requested to return to work before meeting all conventional Return to Work Criteria, they should still
adhere to the recommendations described below.

They should self-monitor for symptoms and seek re-evaluation from occupational health if symptoms recur
or worsen.

Until they meet the conventional return to work criteria:

They should wear a respirator or well- tting facemask at all times, even when they are in non-patient care
areas such as breakrooms.

If they must remove their respirator or well- tting facemask, for example, in order to eat or drink, they
should separate themselves from others.

To the extent possible, they should practice physical distancing from others.

Patients (if tolerated) should wear well- tting source control while interacting with these HCP.

Crisis Capacity Strategies to Mitigate Sta ng Shortages
When sta ng shortages occur, healthcare facilities and employers (in collaboration with human resources and
occupational health services) may need to implement crisis capacity strategies to continue to provide patient care. When
there are no longer enough sta  to provide safe patient care:

Implement regional plans to transfer patients with COVID-19 to designated healthcare facilities, or alternate care sitesImplement regional plans to transfer patients with COVID-19 to designated healthcare facilities, or alternate care sitesatients with COVID 19 to designatedplement regional plans to transfer patients with COVID-19 to designated healthcare facilities, or alternate care sitesplement regional plans to transfer patients with COVID-19 to designated healthcare facilities, or alternate care sitesImplement regional plans to transfer patients with COVID-19 to designated healthcare facilities, or alternate care si
with adequate stawith adequate sta ng.ng.

If shortages continue despite other mitigation strategies, as a last resort consider allowing HCP to work even if they haveIf shortages continue despite other mitigation strategies, as a last resort consider allowing HCP to work even if they havegation strategies as a last resort considortages continue despite other mitigation strategies, as a last resort consider allowing HCP to work even if they haveges continue despite other mitigation strategies, as a last resort consider allowing HCP to work even if they haveIf shortages continue despite other mitigation strategies, as a last resort consider allowing HCP to work even if they hav
suspected or consuspected or con rmed SARS-CoV-2 infection, if they are well enough and willing to work, even if they have not metrmed SARS-CoV-2 infection, if they are well enough and willing to work, even if they have not meted SARS-CoV-2 infection, if they are well enough and willing to work, even if they have not meed SARS-CoV-2 infection, if they are well enough and willing to work, even if they have not metrmed SARS-CoV-2 infection, if they are well enough and willing to work, even i alall
the contingency return to work criteria described above.the contingency return to work criteria described above.

Considerations for determining which HCP should be prioritized for this option include:

•
•
•

•

•
-
-
-

-

•

-

-
-

-

•
•

•
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The type of HCP shortages that need to be addressed.

Where individual HCP are in the course of their illness (e.g., viral shedding is likely to be higher earlier in the
course of illness).

The types of symptoms they are experiencing (e.g., persistent fever, cough).

Their degree of interaction with patients and other HCP in the facility. For example, are they working in
telemedicine services, providing direct patient care, or working in a satellite unit reprocessing medical
equipment?

The type of patients they care for (e.g., consider patient care only with patients known or suspected to have
SARS-CoV-2 infection rather than patients who are immunocompromised).

If HCP are requested to work before meeting all criteria, they should be restricted from contact with patients who
are moderately to severely immunocompromised (e.g., transplant, hematology-oncology) and facilities should
consider prioritizing their duties in the following order:

If not already done, allow HCP with suspected or con rmed SARS-CoV-2 infection to perform job duties where
they do not interact with others (e.g., patients or other HCP), such as in telemedicine services.

Allow HCP with con rmed SARS-CoV-2 infection to provide direct care only for patients with con rmed SARS-
CoV-2 infection, preferably in a cohort setting.

Allow HCP with con rmed SARS-CoV-2 infection to provide direct care only for patients with suspected SARS-
CoV-2 infection.

As a last resort, allow HCP with con rmed SARS-CoV-2 infection to provide direct care for
patients without suspected or con rmed SARS-CoV-2 infection. If this is being considered, this should be used
only as a bridge to longer term strategies that do not involve care of uninfected patients by potentially
infectious HCP.  Strict adherence to all other recommended infection prevention and control measures (e.g.,
use of respirator or well- tting facemask for source control) is essential.

If HCP are requested to return to work before meeting all Return to Work Criteria, they should still adhere to
recommendations described below.

They should self-monitor for symptoms and seek re-evaluation from occupational health if symptoms recur
or worsen.

Until they meet the conventional return to work criteria:

They should wear a respirator or well- tting facemask at all times, even when they are in non-patient
care areas such as breakrooms.

If they must remove their respirator or well- tting facemask, for example, in order to eat or drink,
they should separate themselves from others.

To the extent possible, they should practice physical distancing from others.

Patients (if tolerated) should wear well- tting source control while interacting with these HCP.

-
-

-
-

-

•

-

-

-

-

•

-

-
•

•

•
•

De nitions
FacemaskFacemask: OSHA de nes facemasks as “a surgical, medical procedure, dental, or isolation mask that is FDA-cleared,
authorized by an FDA EUA, or o ered or distributed as described in an FDA enforcement policy. Facemasks may also be
referred to as “medical procedure masks.”  Facemasks should be used according to product labeling and local, state, and
federal requirements. FDA-cleared surgical masks are designed to protect against splashes and sprays and are prioritized
for use when such exposures are anticipated, including surgical procedures. Other facemasks, such as some procedure
masks, which are typically used for isolation purposes, may not provide protection against splashes and sprays.

Respirator:Respirator: A respirator is a personal protective device that is worn on the face, covers at least the nose and mouth, and
is used to reduce the wearer’s risk of inhaling hazardous airborne particles (including dust particles and infectious
agents), gases, or vapors. Respirators, including those intended for use in healthcare are certi ed by the CDC/NIOSH.
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Previous Updates

As of January 21, 2022As of January 21, 2022

Due to concerns about increased transmissibility of the SARS-CoV-2 Omicron variant, this guidance is being updated to
enhance protection for healthcare personnel (HCP), patients, and visitors and to address concerns about potential
impacts on the healthcare system given a surge of SARS-CoV-2 infections. These updates will be re ned as additional
information becomes available to inform recommended actions.

Updated infographic and text in guidance to include a link to CDC’s de nition of what is means to be up to date with
all recommended COVID-19 vaccine doses.

As of December 23, 2021As of December 23, 2021

Due to concerns about increased transmissibility of the SARS-CoV-2 Omicron variant, this guidance is being updated to
enhance protection for healthcare personnel (HCP), patients, and visitors and to address concerns about potential
impacts on the healthcare system given a surge of SARS-CoV-2 infections. These updates will be re ned as additional
information becomes available to inform recommended actions.

Ensure that SARS-CoV-2 testing is performed with a test that is capable of detecting SARS-CoV-2, even with the
currently circulating variants in the United States.

Updated contingency and crisis strategies for mitigating sta  shortages.
As of March 10, 2021As of March 10, 2021

Guidance addressing work restriction considerations for fully vaccinated HCP was moved to Infection Control after
Vaccination

As of February 16, 2021As of February 16, 2021

Added, as contingency strategies options to allow:

Asymptomatic HCP who have had a higher-risk exposure to SARS-CoV-2 (the virus that causes COVID-19) but
are not known to be infected to shorten their duration of work restriction as described in Options to Reduce
Quarantine for Contacts of Persons with SARS-CoV-2 Infection Using Symptom Monitoring and Diagnostic
Testing.

Asymptomatic fully vaccinated HCP who have had a higher-risk exposure to SARS-CoV-2 but are not known to
be infected to continue to work onsite throughout their 14-day post-exposure period.

As of December 14, 2020As of December 14, 2020

Incorporated reference to Options to Reduce Quarantine for Contacts of Persons with SARS-CoV-2 Infection Using
Symptom Monitoring and Diagnostic Testing

As of July 17, 2020As of July 17, 2020

Referenced Interim Guidance on Testing Healthcare Personnel for SARS-CoV-2, which provides considerations for
performing post-exposure testing of HCP exposed to SARS-CoV-2

Updates from Previous Content 

•

• 

•

•

•
-

-

•

•

Last Updated Sept. 23, 2022
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SUPREME COURT OF THE STATE OF NEW YORK 
ONONDOGA COUNTY 
  
 
MEDICAL PROFESSIONALS FOR INFORMED 
CONSENT et al 

Petitioners/Plaintiffs, 
 

For a Judgment Pursuant to Article 78 of the CPLR 
-against- 

 
MARY T. BASSETT, in her official capacity as  
Commissioner of Health for the State of New York,  
KATHIEEN C. HOCHUL, in her official capacity  
as Governor of the State of New York, and the  
NEW YORK STATE DEPARTMENT OF  
HEALTH 
  Respondents/Defendants 
  

 
 

 
 
 

 
 
Index No. 008575-22 
 
AFFIDAVIT OF 
EMILY LUTTERLOH 
MD, MPH 
 
 

 
EMILY LUTTERLOH MD, MPH, being duly sworn, deposes and says: 

1. I am the Director of the Division of Epidemiology at the New York State Department of 

Health (“DOH” or the “Department”).  Before taking my current position in July 2021, I was the 

Director of the Bureau of Healthcare Associated Infections, a position I held since 2011.  I have 

been employed by the Department since 2010.  In my position, I coordinate the Department’s 

efforts to investigate, reduce, and prevent outbreaks and transmission of infectious diseases. 

2. In 1998, I received my MD degree from Indiana University School of Medicine.  In 2010, 

I received my Master of Public Health (“MPH”) degree from Johns Hopkins University.  Before 

joining the Department in 2010, I served as an attending physician in pediatric infectious disease, 

and then as a Lieutenant Commander and Epidemic Intelligence Service Officer in the United 

States Public Health Service.  I have been licensed to practice medicine in New York State since 

2010, and I am Board Certified in Infectious Disease and Pediatric Infectious Disease. 
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3. My responsibilities as they relate to COVID-19 include oversight of Department 

epidemiologists who advise local health departments, healthcare facilities, and other internal and 

external partners about the pandemic response. Additionally, my responsibilities include writing 

guidance related to epidemiology and the pandemic response and advising other groups within 

the Department and other State agencies about issues related to epidemiology.  

4. I make this affidavit in opposition to Petitioners’ Verified Article 78 Petition and in 

support of Respondents’ Answer. I am familiar with the facts set forth herein based on personal 

knowledge and expertise and DOH records. I have also reviewed guidance from the Centers for 

Disease Control & Prevention (“CDC”) and the State, executive orders issued by the Governor, 

as well as studies and publications related to COVID-19. 

Background 

5. The Regulation (10 NYCRR § 2.61) that is the subject of this matter was adopted based on 

rational determinations by the Department and the Public Health and Health Planning Council 

(“PHHPC”)1 that it was necessary to immediately address an ongoing and rapidly worsening 

public health crisis. The Department has accumulated, compiled, and analyzed data and research 

regarding the nature and progression of COVID-19, its communicable nature, the rise of new 

variants and subvariants, and the effectiveness of layered mitigation strategies to prevent 

community spread. These considerations provided a rational basis for the promulgation of the 

 
1 PHHPC is a  council within DOH that, in accordance with Section 225 of the Public Health Law, advises the 
Commissioner on issues related to the preservation and improvement of public health. PHHPC’s functions include 
the approval of regulations related to health codes, among other things. PHHPC also has a broad array of advisory 
and decision-making responsibilities with respect to New York State public health and health care delivery system.  
See Department’s Public Health and Health Planning Council, found at 
https://www.health.ny.gov/facilities/public_health_and_health_planning_council/ (last viewed August 1, 2022).   
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Regulation in question on an emergency basis.2 

6. Despite the ending of the State disaster emergency on June 25, 2021, data available before 

the Regulation was initially adopted as an Emergency Regulation in August 2021 suggested that 

with the emergence of the Delta variant, the serious public health risks of COVID-19 were not 

gone. At the time Section 2.61 was promulgated, cases had risen 10-fold. See Exhibit A. 

7. By January 2022, Omicron had become the dominant variant, accounting for the 95.4% 

COVID-19 infections in the United States.3 According to updated data, the Omicron subvariant 

BA.5 had become the dominant strain of the COVID-19 virus in the US. This subvariant was 

responsible for 81.9% of recorded new coronavirus cases for the week ending July 23, 2022. See 

Exhibit B. The BA.5 subvariant was considered the “most transmissible variant yet.” See Exhibit 

C – What the BA.5 Subvariant Could Mean for the United States. 

8. New subvariants BQ.1 and BQ.1.1 are now the dominant subvariants in the United States 

and continue to pose a risk to public health. See Covid Data Tracker: Variant Proportions.4 

Vaccination continues to protect against severe illness and hospitalization. See Exhibit D. 

9. Since the beginning of the pandemic, a total of 6,415,690 New York residents are known 

to have been infected with COVID-19 and 76,871 have died.5 New York currently averages about 

6,452 new cases per day. See Exhibit E.  

10. Importantly, the Regulation focused on the vaccination of healthcare workers in the already 

highly regulated covered entities under the Department’s direct statutory and regulatory authority 

 
2 The Department subsequently permanently adopted the Regulation on June 22, 2022. 
3 https://www.reuters.com/world/us/omicron-estimated-be-954-coronavirus-variants-us-cdc-2022-01-04/ (last 
viewed August 1, 2022).   
4 https://covid.cdc.gov/covid-data-tracker/#variant-proportions (last viewed December 13, 2022) 
5 https://www.nytimes.com/interactive/2021/us/new-york-covid-cases.html (last viewed December 8, 2022).   
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as a means to protect the public health and reduce the incidence of COVID-19 during a time when 

there was a surge in COVID-19 cases. This regulation is tailored to focus on healthcare facilities 

and has protected both the State’s frontline healthcare workers and the vulnerable patient 

populations in healthcare settings where COVID-19 transmission poses heightened risks.  

11. The CDC has also recognized that achieving high vaccination rates in particularly 

vulnerable settings, such as long-term care facilities (“LTCF”), is of the utmost importance, since 

residents of these facilities are at high risk for COVID-19 associated mortality. “As of March 

2021, deaths among LTCF residents and HCP [healthcare personnel] have accounted for almost 

one third . . . of COVID-19 associated deaths in the United States.” This is why early vaccination 

of these groups was prioritized.  A copy of the CDC’s Disparities in COVID-19 Vaccination 

Coverage Among Health Care Personnel Working in Long-Term Care Facilities, by Job 

Category, National Healthcare Safety Network – United States, March 2021 is attached hereto as 

Exhibit F.   

12. The CDC has expressed concern that “COVID-19 outbreaks have occurred in LTCFs in 

which residents were highly vaccinated, but transmission occurred through unvaccinated staff 

members.” Id. Partial vaccination of staff provides insufficient protection. For example, in 

Kentucky, an outbreak occurred in a skilled nursing facility with 90.4% of its residents 

vaccinated, after introduction from “an unvaccinated, symptomatic” healthcare provider. A copy 

of the CDC’s COVID-19 Outbreak Associated with a SARS-CoV-2 R.1 Lineage Variant in a 

Skilled Nursing Facility After Vaccination Program – Kentucky, March 2021 is attached hereto 

as Exhibit G. The CDC’s study found that “[a]ttack rates were three to four times as high among 

unvaccinated residents and HCP as among those who were vaccinated; vaccinated persons were 
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significantly less likely to experience symptoms or require hospitalization.” Id. Ultimately, 46 

residents and healthcare workers were infected.  Id.    

13. Alternatives to the healthcare worker vaccination mandate were considered and rejected 

as insufficient to protect against the increased risk of COVID-19 transmission in healthcare 

settings. As set forth in the regulatory impact statement for the subject regulation, acceptable 

face coverings have been a “long-standing requirement in these covered entities, and while 

helpful to reduce transmission, it does not prevent transmission and, therefore, masking in 

addition to vaccinations will help reduce the numbers of infections in these settings even 

further.”  Additionally, another alternative to require healthcare facilities to test all personnel in 

their facility before each shift was rejected as ineffective and burdensome. It would be difficult 

or impossible for entities to turn around PCR test results quickly before the commencement of 

each worker’s shift, especially given the number of workers in larger facilities; additionally, it 

would place an “unreasonable resource and financial burden” on these facilities. Also, rapid 

antigen tests are not ideal for pre-shift testing because of much lower sensitivity and because 

many brands require two separate tests over the course of one to two days for asymptomatic 

people. Finally, these approaches are “limited in [their] effect because testing only provides a 

person’s status at the time of the test and testing every person in a healthcare facility every day is 

impractical.” See Exhibit A. 

14. Within one month of Section 2.61 going into effect, 92% of nursing home staff, 92% of 

hospital staff, and 89% of adult care facilities staff received their first vaccine dose.  See Exhibit 

H. As of December 7, 2022, 99% of New York State hospital workers were vaccinated. See 

Exhibit I. 
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The Development of COVID-19 Vaccines 

15. To date, more than 603 million doses of COVID-19 vaccine have been administered in 

the United States. A copy of the CDC’s Safety of COVID-19 Vaccines is attached hereto as 

Exhibit J. Despite the exceedingly large number of vaccinations, serious side effects have been 

extremely rare.  

16. COVID-19 vaccines met the Food and Drug Administration’s (“FDA”) rigorous 

scientific standards for safety, effectiveness, and manufacturing quality needed to support 

emergency use authorization. See Id. 

17. The vaccines are effective at protecting people from getting seriously ill, being 

hospitalized, and even dying. A Copy of the CDC’s Benefits of Getting a COVID-19 Vaccine, 

attached hereto as Exhibit K. 

Religious Exemption to COVID-19 Vaccinations 

18. The absence of religious exemptions in mandatory vaccination laws is not a novel 

concept in New York State, and the Regulation’s silence as to a religious exemption is consistent 

with other mandatory vaccination laws for healthcare workers.  

19. Existing regulations require that all persons who work at hospitals, nursing homes, 

diagnostic and treatment centers, home health agencies and programs and hospices be immune to 

measles and rubella. While these regulations all provide for a medical exemption to vaccination, 

none of these regulations provide for a religious exemption. See 10 NYCRR § 405.3 (requiring 

evidence of immunity for measles and rubella for all hospital personnel with an exception for 

physicians practicing medicine from remote location); 10 NYCRR § 415.26 (requiring evidence 

of immunity for measles and rubella for all nursing home personnel except for those with no 
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clinical or patient contact responsibilities and who are located in a building with no patient care 

services); 10 NYCRR § 751.6 (requiring evidence of immunity for measles and rubella for all 

employees of diagnostic and treatment centers); 10 NYCRR § 763.13 (requiring evidence of 

immunity for measles and rubella prior to patient care duties, for all personnel of certified home 

health agencies, long term home health care programs, and AIDS home care programs); 10 

NYCRR § 766.11 (requiring evidence of immunity for measles and rubella for all health care 

personnel of licensed home care services agencies who have direct patient contact); and 10 

NYCRR § 794.3 (requiring evidence of immunity for measles and rubella for all hospice 

personnel, including direct employees, contract staff, and volunteers who have direct patient or 

family contact); 10 NYCRR § 1001.11 (requiring evidence of immunity for measles and rubella 

for all assisted living residences personnel, including all direct care staff). Mandatory school 

entry vaccination laws similarly do not provide for a religious exemption.6     

20. The absence of a religious exemption in 10 NYCRR § 2.61 is consistent with all of the 

above pre-existing regulations relevant to healthcare workers. To provide otherwise for solely 

the COVID-19 vaccination mandate would be inconsistent with similar regulations, which all 

seek to advance similar goals of preventing the transmission of infectious diseases among health 

care personnel, staff, and patients.  

21. Because the greatest threat of transmission is posed by healthcare personnel who have 

direct contact with other staff and patients, the vaccination mandate in 10 NYCRR § 2.61 is 

 
6 "Nonmedical exemptions to school vaccination requirements have ended for children attending day care and pre-K 
through 12th grade in New York State. This includes all public, private, and religious schools. Religious exemptions 
are no longer allowed. Children with nonmedical exemptions must now be vaccinated to attend or remain in school.” 
https://www.health.ny.gov/publications/2222.pdf 
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appropriately limited to only those personnel “who engage in activities such that if they were 

infected with COVID-19, they could potentially expose other covered personnel, patients, 

residents to the disease.” 

22. As part of the multi-faceted approach to addressing the 2018-2019 measles outbreak, on 

June 13, 2019, New York State signed into law legislation which removed religious exemptions 

from school vaccination requirements for children in prekindergarten-12th grade (“religious 

exemption repeal”). (Laws of 2019, Chapter 35, which, among other things, repealed former 

NYS Public Health Law § 2164(9)). The law now treats individuals with religious beliefs 

contrary to immunization exactly the same as individuals with non-religious beliefs contrary to 

immunization. 

Medical Exemptions   

23. Preliminary data available as of September 28, 2021 suggest that for hospitals statewide, 

only 0.5% of staff are medically ineligible (with 0.4% of direct care workers being medically 

ineligible) for COVID-19 vaccination. For nursing homes, only 0.4% of the staff were 

considered medically ineligible (with 0.5% of direct care workers being medically ineligible). 

Finally, for adult care facilities, only 0.6% of staff were considered medically ineligible 

(identical for direct care workers). See Exhibit H. 

24. The Regulation provides for a medical exemption for those personnel who have a 

“licensed physician or certified nurse practitioner [certify] that immunization with COVID-19 

vaccine is detrimental to the health of member of a covered entity’s personnel, based upon a pre-

existing health condition.” The medical exemption must be “in accordance with generally 

accepted medical standards” such as the recommendations of the CDC and the Advisory 
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Committee on Immunization Practices (“ACIP”) of the U.S. Department of Health and Human 

Services. Id.  

25. In practice, there are likely few instances that would result in the granting of a valid 

medical exemption to the COVID-19 vaccination. Based on currently applicable accepted 

medical standards, there are only a narrow set of contraindications and, in some cases, additional 

precautions to the COVID-19 vaccinations.  

26. The Department issued a “Frequently Asked Questions (FAQs) Regarding the August 26, 

2021-Prevention of COVID-19 Transmission by Covered Entities Emergency Regulation”. The 

FAQs confirmed that the applicable ACIP COVID-19 vaccination contraindications and 

precautions are available on the Centers for Disease Control and Prevention’s (“CDC”) website. 

A copy of the FAQs is attached hereto as Exhibit L. 

27. In general, the CDC defines “contraindications” as conditions under which a vaccine 

should not be administered because of the increased risk for a serious adverse reaction. A copy 

of the CDC’s Contraindications and Precautions is annexed hereto as Exhibit M. As indicated 

by the CDC, “the majority of contraindications are temporary”, and vaccines can often be 

administered when the contraindication no longer exists. A “precaution” is a “condition in a 

recipient that might increase the risk for a serious adverse reaction, might cause diagnostic 

confusion, or might compromise the ability of the vaccine to produce immunity.” When a 

precaution is present, the vaccination should be deferred, but a vaccination might be indicated 

even in the face of a precaution if the benefit from the vaccine outweighs the risk. See Exhibit 

M. 

28. The CDC considers there to be only very narrow contraindications to the COVID-19 
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vaccines, limited to “[s]evere allergic reaction (e.g. anaphylaxis) after a previous dose or to a 

component of the COVID-19 vaccine” or “[i]mmediate (within 4 hours) allergic reaction of any 

severity to a previous dose or known (diagnosed) allergy to a component of the COVID-19 

vaccine.”7  

29. Medical exemptions are therefore, based upon data and practice, much more infrequent as 

compared to religious exemptions. 

Natural Immunity Considerations 

30. Infection-induced immunologic protection against reinfection is a phenomenon that has 

been observed with many respiratory viral infections, including both influenza and the endemic 

coronaviruses, for which acquired immunity also wanes over time making individuals 

susceptible to reinfection. See Exhibit N; Exhibit O. Vaccinations, not only to COVID-19, 

produce a predictable immune response offering protection to both the infected and 

uninfected. However, because becoming infected with SARS-CoV-2 carries significant risks for 

the infected individual and those in contact with the individual, being up to date on vaccines 

(with booster doses, as eligible) is the only safe choice. One study showed that, for people who 

already had COVID-19, those who do not get vaccinated after their recovery are more than twice 

as likely to get COVID-19 again than those who get fully vaccinated after their recovery. A copy 

of the study is annexed hereto as Exhibit P. A recent study found that among people were 

previously infected with COVID-19, those who are vaccinated are significantly more protected 

than those who are unvaccinated. See Exhibit Q.  

The Current Need for Vaccination Among Healthcare Workers 

 
7 https://www.cdc.gov/vaccines/covid-19/clinical-considerations/covid-19-vaccines-us.html, December 9 2022. 
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31. Patient facing healthcare professionals and their household members have threefold and 

twofold increased risks, respectively, of COVID-19.   A copy of the Risk of Hospital Admission 

with Coronavirus Disease 2019 in Healthcare Workers and their Households: Nationwide 

Linkage Cohort Study is attached hereto as Exhibit R. According to the CDC, as of  December 

7, 2022, 1,060,619 US health care personnel have contracted COVID-19, and 2,422 have died of 

COVID-19 Exhibit S. 

32. COVID-19 vaccines offer protection against severe illness, and vaccinated people are less 

likely to be hospitalized. Unvaccinated adults are over 3 times more likely to be hospitalized for 

COVID than vaccinated adults. See Exhibit T. 

33. The United States is currently experiencing a surge in respiratory illnesses, with high 

rates of hospitalization due to influenza, COVID-19, and respiratory syncytial virus (RSV).8 In 

addition to morbidity in children, RSV can also result in severe illness and hospitalizations in 

older adults; high rates of hospitalization are already being seen this season in seniors.9 

34. The New York State Department of Health has reported a 76 percent week-over-week 

jump in lab-confirmed flu cases across New York and week-over-week hospitalizations up 67 

percent. See Exhibit U. Cases of influenza have now been detected in all 62 counties across the 

state, highlighting the need for New Yorkers to take steps and precautions that will reduce the 

risk of severe illness for children and adults. See Exhibit V. 

35. Cases of COVID-19, influenza, and RSV may increase in the coming weeks, as the 

holiday season and cold temperatures bring people in closer contact in indoor spaces. See 

 
8 https://www.vox.com/2022/12/6/23494948/flu-influenza-rsv-covid-vaccine-chart-tripledemic-tridemic (December 
6, 2022) 
9 https://www.cnn.com/2022/11/15/health/rsv-adults-wellness/index.html (November 15, 2022) 
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EXHIBIT J  



STATE OF NEW YORK 
SUPREME COURT: COUNTY OF ONONDAGA 

MEDICAL PROFESSIONALS FOR INFORMED 
CONSENT, individually and on behalf of its 
members, KRISTEN ROBILLARD, M.D., 
ZAR.INA HERNANDEZ-SCHIPPLICK, M.D., 
MARGARET FLORINI, A.S.C.P., 
OLESYA GIRICH, RT(R), and 
ELIZABETH STORELLI, RN., individually and 
on behalf of others similarly situated, 

Petitioners-Plaintiffs, 
-v-

MARY T. BASSETT, in her official capacity as 
Commissioner of Health for the State of New York, 
KATHLEEN C. HOCHUL, in her official capacity 
as Governor of the State of New York, and the 
NEWYORK STATE DEPARTMENT OF 
HEALTH, 

VERIFIED HYBRID ARTICLE 78 AND 
DECLARATORY JUDGMENT PETITION 

Index No. _____ _ 

Respondents-Defendants. 

Plaintiffs - Petitioners ("Petitioners"), by and through their undersigned counsel, 

respectfully allege as follows: 

PRELIMINARY STATEMENT 

1. Petitioners are Medical Professionals for Informed Consent, along with two named doctors,

a scientist, a radiologic technologist, and a nurse who lost or are at imminent risk of losing their jobs 

because of a vaccine mandate imposed by fiat through the New York State Department of Health 

("NYSDOH"). 

2. Petitioners bring this hybrid lawsuit seeking urgent preliminary and permanent injunctive relief

and a declaratory judgment that the NYSDOH issued this regulation ultra vires. 

3. Pursuant to the New York State Constitution, the power to enact new laws is reserved to the

legislature, and the executive branch may not usurp this prerogative, whether by agency rulemaking 

or otherwise. (N.Y. Const., art. III, §1; art. IV, §1). 

4. "The concept of the separation of powers is the bedrock of the system of government adopted

by this State in establishing three coordinate and coequal branches of government, each charged with 
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performing particular functions ... This principle, implied by the separate grants of power to each of 

the coordinate branches of government, requires that the Legislature make the critical policy decisions, 

while the executive branch's responsibility is to implement those policies." Garcia v. New York Ciry 

Dep't of Health & Mental f!ygiene, 31 N.Y. 3d 601,608 (2018). 

5. Here, the Defendants-Respondents ("Respondents") from the executive branch violated the 

separation of powers doctrine by issuing a permanent regulation on June 22, 2022, mandating 

COVID-19 vaccines for healthcare workers in violation of state law. See, N.Y. Comp. Codes R. Regs, 

tit. 10 ("10 N.Y.C.R.R.") § 2.61, "Prevention of COVID-19 transmission f?y covered entities." (hereinafter 

"Mandate" or "§2.61"). 

6. A copy of the Mandate is attached as Exhibit A as a true and accurate copy of what was 

enacted, but not for the truth of anything stated by Respondents therein. 

7. Milton Friedman famously said, "there is nothing so permanent as a temporary government 

program." That truism played out here. 

8. The first version of the Mandate was adopted in August 2021 as an "emergency" regulation at 

the urging of the Respondent Governor's office, even though the Legislature long since repealed any 

enhanced emergency powers authorizing the Governor to make new laws during a state of emergency, 

and even though the Governor declared the COVID-19 state of emergency to be "over" the month 

before. 

9. After repeatedly extending new "emergency" orders, Respondent Mary T. Basset, 

Commissioner of Health for the NYSDOH ("Commissioner"), adopted the Mandate as a permanent 

regulation on June 22, 2022. 

10. By June of 2022, scientific consensus had long since acknowledged that vaccination 

cannot meaningfully stop the spread of COVID-19. 

11. Vaccinated people are getting infected and transmitting COVID-19 at the same rates, 

or according to multiple high powered recent studies, ostensibly at a higher rate than the unvaccinated. 

12. Moreover, to the extent that the vaccine provides any protection from infection, the 

effect wanes rapidly, in a matter of weeks. 
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13. Last, even CDC finally acknowledged this Spring that natural immunity is just as robust 

and durable, if not more, than vaccine immunity. 

14. According to the CDC, 95% of people now have natural or vaccine derived immunity. 

All Petitioners have natural immunity. 

15. These are not controversial facts, at least among scientists and those reV1ewmg 

objective data. 

16. In promulgating this regulation, the Commissioner ignored these facts, not only acting 

irrationally, but also usurping the legislative function in gross violation of the separation of powers 

doctrine, the New York State Constitution, and state law. 

17. First, no legislation permits the DOH to enact the Mandate. 

18. Second, the Mandate was promulgated in blatant violation of the New York State 

Public Health Law ("PBH"), which specifically reserves the power to make new vaccine mandates to 

the Legislature. See, e.g., PBH § 206(1); 2164-65; and 613. While the PBH vests the Commissioner with 

the power to adopt regulations and policies to encourage vaccine uptake and education, the Legislature 

was clear that the Public Health Law does not "authorize mandatory immunization of adults or 

children" other than as set forth by the Legislature in §2164-65. Thus, the Mandate is preempted. 

19. Third, the Mandate fails all four of the Boreali factors, articulated by the Court of 

Appeals in Boreali v. Axelrod, 71 N.Y.2d 1, 13 (1987) to examine whether an agency regulation is ultra 

vires and crosses the line from implementation to impermissible executive branch policy making. 

20. As further discussed, the NYSDOH exceeded its field of competence by making value 

judgments entailing difficult and complex choices between broad policy goals to resolve social 

problems, created a new, comprehensive, and controversial set of rules without benefit of legislative 

guidance, and ignored direct Legislative guidance prohibiting the Commissioner from authorizing any 

new vaccine mandates. 

21. Predictably, the executive branch's fiat Mandate resulted in enormous public distress and 

harm. 

22. Because of the Mandate, thousands of healthcare professionals, including Petitioners, are unable 

to work in their field anywhere in New York State. 
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23. The decision to take thousands of frontline workers out of the field at a time when there was 

already a labor shortage in the healthcare field has caused tremendous public outcry, even among very 

pro-vaccine leaders in the healthcare industry. 

24. Erie County Medical Center President, Tom Quatroche, said that the Mandate caused an 

"unprecedented crisis" forcing hospitals to pause ICU transfers and suspend critical patient surgeries. 

He told the New York Times, "For all the right reasons, the vaccine mandate was put in place. But the 

reality is it is creating a public health crisis in hospitals, with nobody to care for our patients.1 

25. Governor Hochul admitted that her Mandate was causing a crisis, preemptively declaring a 

"state of emergency" (and with that invoking emergency powers) the night before it took effect due 

to the healthcare worker shortage that she and the other Respondents caused. Despite calling in the 

National Guard, the crisis has only deepened since last year, and the Governor has continuously 

renewed these "state of emergency" declarations on the grounds that the state faces a staffing crisis in 

healthcare. 

26. Central New York is among regions hardest hit by the staffing crisis. Syracuse's three hospitals 

are turning away thousands of patients due to staffing shortages. Many of them are being shipped to 

hospitals hundreds of miles away. 

27. According to recent news coverage, these long-distance ambulance trips are just one symptom 

of the problem. 

28. Syracuse has lost one out of every five hospital beds as a result of the staffing crisis - a 20% 

decline since the start of the pandemic.2 In the last month, only seven percent of staffed beds were 

available at Syracuse's three hospitals - far less even than the troubling statewide average of twenty 

one percent.3 

29. The lack of nurses and emergency room doctors, and consequently of hospital beds, is 

wreaking havoc on the local health care system, and putting us all in danger. People must wait hours, 

1 Sharon Ottennan and Joseph Goldstein, New York Hospitals Face Possible Mass Firings as Workers Spurn Vaccines, The 
New York Times (October 4, 2021), https:/ /www.nytimes.com/2021 / 09 /24/nyregion/ coronavirus-hospitals-
vaccines.html 
2 James T. Mulder, Stcifftng crisis forces Syracuse hospitals to turn awqy thousands. An ambulance to S chenectacfy?, Syracuse.com 
(Sept. 30, 2022 12:01 p.m.), https: / /www.syracuse.com/ health/2022/09 / staffing-crisis-forces-syracuse-hospitals-
to-turn-away-thousands-an-ambulance-to-schenectady.html 
3 Id. 
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sometimes weeks for care - even urgent care - and emergency rooms are closing their doors to 

ambulances with alarming frequency. 

30. This is also impacting the thousands of patients in outlying hospitals, who would normally 

come to Syracuse for their care, but are now being shipped to Buffalo, Westchester and even 

Pennsylvania due to the lack of staffed beds. 

31. SUNY Upstate, Syracuse's biggest hospital system, turned away 8,500 patients this year, the 

highest number ever on record. "This is like a slow-moving natural disaster" Dr. William Paolo, 

Upstate's head of emergency medicine told the press.4 A Lewis County hospital had to "stop delivering 

babies" and shut down essential services such as labor and delivery because of the Mandate.5 

32. Shannon Monnat, a Syracuse University rural sociologist and population health expert, noted 

that the rural patients turned away tend to be sicker and more likely to die in long transits. She told 

the press, "This is a terrifying example of the complete failure of the U.S. health care system."6 

33. Seventeen percent of registered nurse and employed doctor positions at hospitals across 

Upstate New York are vacant, according to a recent survey by the Iroquois Healthcare Association, a 

hospital trade group. 

34. Nursing homes are in even worse shape. Willow Point Nursing Home in neighboring Broome 

County suspended admissions and shut down units with hundreds of beds due to critical staffing 

shortages. The lack of available nursing homes in the area caused the County to declare its own "state 

of emergency" because of Willow Brook's staff crisis. According to Broome County Executive Jason 

Garner, "Health care staffing has been an issue for a number of years before COVID even started. 

But ... certainly the mandates have all played, have really created this massive staffing problem."7 

35. These closures occurred statewide. On September 13, 2021, New York State Senator Borrello 

wrote to the Commissioner, stressing the devastation that the Mandate was causing. He noted that 

4 Id. 
5 Brendan Straub and Diane Rutherford, Hospital to stop delivering babies as maternity workers resign over vaccine mandate, 
wwnytv.com (Sept. 10, 2021, 2:49 p.m.), https:/ /www.wwnytv.com/2021/09/10/hospital-stop-delivering-babies-
maternity-workers-resign-over-vaccine-mandate/ 
6 Id. 
7 State ef emergenry declared at Willow Point Nursing Home over stcifting shortage, spectrumlocalnews.com (Nov. 22, 2021, 
4:36 p.m.), https:/ / spectrumlocalnews.com/ nys/binghamton/ news/2021 /11 /22/ state-of-emergency-declared-at-
willow-point-nursing-home-over-staffing 
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the impacts of the Mandate were already showing up. For example, a large assisted living facility in 

Fredonia, NY had to make discharge plans for half of their residents after a third of the staff notified 

the facility that they would not be able to get vaccinated. He also included a plea from the owner of 

the Tanglewood Group, which operates multiple assisted living and memory care facilities in New 

York, who described the crisis in stark terms, stressing that hundreds of vulnerable residents with no 

one else to care for them were being discharged because of the Mandate and nursing homes "are 

refusing to accept admissions." Senator Borello pointed out that the region is already designated a 

Medically Underserved Area due to the severe shortage of health care and skilled nursing facilities. 

"Simply put, we cannot afford to lose any of our already-scarce health care capacity because of a 

vaccine mandate." He called on the NYSDOH to offer testing as an alternative. A true and accurate 

copy of the letter is attached as Exhibit B and incorporated herein. 

36. Meanwhile, Petitioners and thousands of similar qualified, dedicated, and experienced doctors, 

nurses and other medical professionals are prohibited from caring for patients in hospitals and nursing 

homes and other covered entities because of the Mandate. 

37. A central issue is that many of these frontline workers have religious objections to the 

COVID-19 vaccine, which the Mandate is preventing employers from reasonably accommodating, as 

required by law. 

38. Among other statutes, the New York State Human Rights Law ("NYSHRL") reqU1tes 

employers to reasonably accommodate employees' sincere religious objections to vaccines unless the 

accommodation would pose a significant expense or difficulty, or unless the religious practice makes 

them a direct threat to the community. See, e.g., N.Y. Exec. Law § 296 (McKinney). 

39. The safety analysis cannot be speculative. Rather, "the employer must make an individualized 

assessment, based on reasonable judgment that relies on current medical knowledge or on the best 

available objective information, to ascertain: the nature, duration, and severity of risk; the probability 

that the potential injury will actually occur; and whether reasonable accommodations, such as 

modification of policies, practices or procedures will mitigate risk." 9 CRR-NY 466.11 (g)(2). 

40. Employers cannot establish direct threat here. It is well-established at this point that COVID-

19 vaccines cannot meaningfully stop transmission, and even the CDC has advised that employers 
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stop differentiating between vaccinated and unvaccinated employees when assessing prevention and 

mitigation measures. 

41. Yet, the Commissioner made the brazen ( and preempted) choice to allow medical exemptions 

but remove the option of religious exemption, which was in a previous version of the emergency 

vaccine mandate promulgated earlier in August, thus prohibiting employers to allow healthcare 

workers to come to work in person even if the employer can reasonably accommodate their workers 

without significant expense or difficult as required under the NYSHRL. 

42. This is another basis for preemption, but also shows the Commissioner's foray into matters 

that exceed the competence of the NYSDOH. Weighing the importance of religious rights against 

public health is not within the scope of this agency's expertise. 

43. But this Court need not pass judgment on Respondents' reasoning, or on any of the scientific 

issues, at all. Even if Respondents' decisions were rationally made in good faith, this Mandate was 

issued in excess of the Respondents' jurisdiction and authority and must be declared null and void and 

unenforceable. To the extent that the Legislature believes additional legislation is necessary beyond 

the requirements imposed on most healthcare facilities through federal law, they can act. 

PARTIES 

44. Petitioner Medical Professionals for Informed Consent ("MPIC") is an unincorporated New 

York State voluntary not-for-profit membership association, duly authorized to sue and be sued 

pursuant to N.Y. Gen. Ass'ns Law§ 12 (McKinney). 

45. MPIC functions as an advocacy organization dedicated to advancing the protection of 

informed consent. Challenging regulations that infringe this basic human right, for the public at large 

or for specific groups, such as healthcare workers, deprived of the right, is germane to MPIC's core 

mission and purpose. This Mandate attacks MPIC's core mission, and impacts all members, causing 

the organization to divert substantial time, effort, and their limited financial resources to fighting the 

Mandate and mitigating harm to the community therefrom which could be spent on education and 

outreach. 

46. Additionally, as a membership association made up of doctors, nurses, scientists, and other 

medical professionals who come together to advocate for the fundamental right to informed consent, 
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all MPIC's members were directly impacted by this Mandate, whether they were vaccinated or not, 

since the mission of the organization is to protect informed choice, which the Mandates do not offer. 

Members resided or worked in Onondaga County, Broome County, and other locations across New 

York State when material events giving rise to this lawsuit occurred. Rather than require each to bring 

their own lawsuit, the association is better suited to bring suit on their behalf. This is doubly so here, 

where the issues involve private medical information that many members do not feel comfortable 

sharing in public lawsuits. 

47. Petitioner Kristen Robillard, M.D., lives in Vestal, New York. For the past 26 years, she 

worked as a family medicine physician at Lourdes-Ascension Hospital. Since 1995, she also worked 

as a Clinical Associate Professor of medicine in the Binghamton Clinical Campus of SUNY Upstate 

Medical. SUNY Upstate is a not-for-profit headquartered in Syracuse, NY. She applied for a religious 

exemption at each place of employment and was denied and ultimately terminated or forced to resign 

due to the Mandate. She, like the other named Petitioners, has sincere religious objections to the 

vaccines, poses no risk to anyone based on her vaccine status, has had COVID-19, and is harmed by 

the Mandate's ongoing impact on her ability to practice her profession at any covered entity in the 

State. 

48. Petitioner Zarina Hernandez-Schipplick, M.D ., lives in Apalachin, New York and has worked 

as a physician pathologist in Binghamton, New York for over twenty-two years. She was denied 

religious accommodation from the Mandate after Governor Hochul directed the NYSDOH to 

remove it last fall. But, importantly, her employer acknowledges she can be safely accommodated and 

she is still working in person under a medical exemption due to her participation in a trial. When the 

trial ends, Dr. Hemandez-Schipplick will be fired or forced to violate her religious faith because of 

the Mandate. She faces imminent irreparable harm. 

49. Petitioner Elizabeth Storelli, R.N., currently resides in Manhattan, N.Y. She works for a 

Chicago based healthcare company, providing infusions in the greater New York City area. When the 

Mandate took effect, her employer informed her that they believed that the Mandate was unlawful, in 

that it would force them to violate their responsibilities to reasonably accommodate religious 

employees. They continued to allow her to test weekly m lieu of vaccination as a religious 
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accommodation. On September 2, 2022, the employer informed nurse Storelli that the NYSDOH was 

"cracking down" on nurses with religious exemptions, and they were instructed that they were only 

allowed to provide medical exemptions but not religious pursuant to the Mandate. She was removed 

from seeing patients in person and was informed she will be fired on or about October 24, 2022, 

unless she violates her sincerely held religious beliefs and gets vaccinated. She faces imminent and 

irreparable harm unless this Court grants relief before October 24, 2022. 

50. Petitioner Margaret Florini, A.S.C.P, lives in Vestal, NY and worked as a Medical Laboratory 

Specialist for five years in Binghamton, NY. She applied for a religious exemption but was denied and 

subsequently terminated because the NY state mandate does not allow any realistic religious 

accommodation to healthcare workers. She is now unable to work in her field anywhere in the state 

without violating her deeply held and sincere religious beliefs. Petitioner Florini is attempting to find work 

to support herself and her family, but unless she violates her religious beliefs or moves out of state, she 

is precluded by the Mandate from working in her field. Petitioner Florini is the President of MPIC and is 

duly authorized to bring this suit individually and on behalf of MPIC. She and the association face 

imminent and ongoing irreparable harm. 

51. Petitioner Olesya Girich, RT(R). resides in Lansing, NY and worked at Upstate Medical 

University in Syracuse, NY for 12 years, both as a Radiologic Technologist and CT Technologist in 

the emergency room before the Mandate took effect. She applied for a religious exemption with 

support from her pastor and was duly denied by her employer due to the Mandate's inflexible rules. 

While on medical leave recovering from COVID at the end of November 2021, she was notified via 

email that she was suspended without pay. She requested a medical exemption, since she had a high-

risk pregnancy, but was told that no medical exemptions could be given based on pregnancy, high risk 

or not. Petitioner Girich has been able to retain her health insurance while suspended without pay. 

She was informed that she will be officially terminated next month unless she takes the vaccine, even 

though she is still nursing her baby, and has religious objections that preclude her from taking it. 

Petitioner, her husband and their four children will lose their health insurance, among other harms, 

including the ongoing harm of being precluded from earning income in her field anywhere in the State. 

9 

FILED: ONONDAGA COUNTY CLERK 10/20/2022 07:43 PM INDEX NO. 008575/2022

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 10/20/2022

9 of 28



52. Respondent Mary T . Bassett, M.D., is the acting Commissioner of Health for the New York 

State Department of Health. As Commissioner, she is responsible for approving and promulgating 

any new regulations, including the vaccine mandate. Her principal office place is located at Corning 

Tower, Empire State Plaza, Albany, New York 12237. 

53. Respondent Kathleen C. Hochul is the acting Governor of the State of New York who, as the 

State's chief executive, is responsible for the execution of its laws and regulations, including the 

challenged vaccine mandate. The Governor's principal place of business is located at the State Capitol 

Building in Albany, NY, 12224. 

54. Respondent the New York State Department of Health is an agency which is part of the 

Executive Brach of the New York State government, with its principal office place located at 

Corning Tower, Empire State Plaza, Albany, New York 12237. The vaccine mandate was 

promulgated through the NYSDOH at the direction of Respondents Bassett and Hochul. 

JURISDICTION AND VENUE 

55. This Court has subject matter jurisdiction to decide this Petition pursuant to CPLR § 7803 

because the rule adopted by Defendants-Respondents is a final determination made in violation of a 

lawful procedure, affected by an error of law, and is arbitrary and capricious. This Court also has 

jurisdiction to render a declaratory judgment pursuant to CPLR § 3001, and injunctive relief pursuant 

to CPLR § 63. 

56. This Court has personal jurisdiction over Respondents pursuant to CPLR §302(a)(1). 

57. Venue lies in Onondaga County pursuant to CPLR §506(6) and §7804(6) because it is one of 

the jurisdictions where material events giving rise to this lawsuit took place. 

BACKGROUND 

A. Petitioners were Harmed 

58. Petitioners each lost their job or are at imminent risk of losing their job because of the 

Mandate. Moreover, they are not just suffering the harm from losing their old jobs but are actively 

still prevented from seeking work anywhere else in the State at comparable positions without violating 

their faith because of the Mandate. 
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59. Petitioners and members of MPIC suffered financially, emotionally, and spiritually because of 

this Mandate. Many already lost their homes, or are at imminent risk of losing their homes, many were 

forced to move out of state, and some were even forced to violate their sincerely held religious beliefs 

to survive. 

60. Petitioners are also harmed because they cannot hold any of their elected representatives in 

the New York State Legislature accountable for the Mandate since none of them voted "yes" or "no" 

for this autocratic edict. They are deeply disturbed that their democratic rights are being violated. 

61. Petitioners each suffer further ongoing, irreparable harm because the Mandate forces them to 

choose between their job and their faith each day. 

B. The Mandate is Pre-empted by State Law. 

62. The Legislature in New York clearly reserved to itself the power to decide which vaccines 

would be mandated ( or not), and what exemptions are available under that scheme. 

63. Since 1966, the New York Legislature has maintained a list of diseases for which it requires 

vaccination among some populations. See, Credits to PBH §§2164, 2165. 

64. All valid statewide vaccine mandates are enumerated by the Legislature in §§2164 and 2165, 

and even for vaccines recommended by various federal, state, or local healthcare bodies, the 

Legislature has many times declined to add certain recommended vaccines to this list. Other times, 

they do add newly recommended vaccines through the vote of elected representatives in the 

Legislature. Either way, they have clearly indicated that it is their choice to decide. 

65. One way that they articulate this is through the Public Health Law. The Legislature defines 

the Commissioner's powers in PBH § 206. In 2004, to increase vaccination rates, they added PBH § 

2060), which gives the Commissioner the power to "establish and operate such adult and child 

immunization programs as are necessary to prevent or minimize the spread of disease and to protect 

public health" and to "promulgate such regulations" as are necessary for the implementation of these 

powers. But in this same subsection, they also clearly stated that: "nothing in this paragraph shall 

authorize mandatory immunization of adults or children, except as provided in sections [2164) and 

[2165). PBH § 2060)- Every time either provision has been amended, the same instruction remains, 
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clarifying that while the Commissioner can adopt any number of regulations to achieve the goal of 

encouraging and providing education about vaccination, she cannot authorize any Mandates through 

theNYSDOH. 

66. Similarly, in 1986, the State Legislature passed legislation codified in PBH §613, directing the 

Commissioner of Health and the DOH to "develop and supervise the execution of a program of 

immunization .. . to raise to the highest reasonable level the immunity of children of this state against 

communicable diseases." (1986 N.Y. Laws 3439). But, in 2004, PBH § 613 was amended, expressly 

clarifying, as PBH § 206 does that: "Nothing in this subdivision shall authorize immunization of adults 

or children, except as provided in sections [2164] and [2165] of this chapter." (2004 N.Y. Laws 2900). 

67. The Legislature's clear policy is to give the DOH the power to encourage, but not mandate, 

any recommended vaccines that are not included in §§2164 and 2165 by the Legislature. 

68. §§2164 and 2165 set forth mandatory vaccinations that are preconditions to enrolment in 

school and in institutions of higher education. Those statutes include exemptions (medical for children 

under eighteen, and medical and religious for people over eighteen), incorporate an appeal process, 

and explain the procedures to be followed when a student cannot afford vaccinations. 

69. In 2018, in Garcia, 31 N.Y. 3d, the Court of Appeals acknowledged that the plain language of 

the PBH prohibits the Commissioner and the NYSDOH from enacting new vaccine mandates, even 

though it held that the same prohibition did not necessarily preclude new mandates by "local 

municipalities to which the authori(Y to regulate had been delegated." Id. at 620. (Emphasis added) . Specifically, 

the Court stated: " .. . the legislature intended to grant NYSDO H authority to oversee voluntary adult 

immunization programs, while ensuring that its grant of authority would not be construed as extending 

to the adoption of mandatory adult immunizations (see Letter from Richard N. Gottfried, Chair, 

Assembly Comm on Health, to Richard Platkin, Counsel to Governor, July 16, 2004, Bill Jacket, L 

2004, ch 207 at 5, 2004 NY Legis Ann at 179). Indeed, by their plain language, these provisions simply 

make clear that the particular statutory subdivisions at issue do not authorize NYSDOH to adopt 

additional mandatory immunizations ... " Id. 
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70. Thus, while local departments of health might have authority to enact new mandates, New 

York's highest Court already clarified that the PBH precludes the Commissioner from issuing new 

vaccine mandates through the NYSDOH. 

C. NYSDOH Adopted a New Vaccine Mandate Despite Clear Legislative Preemption 

71. Despite clear instructions to the contrary, the NYSDOH promulgated a COVID-19 vaccine 

for healthcare workers anyway. 

72. As justification, the new law points to PBH § 225, asserting it provides the NYSDOH with 

authority to issue the Mandate. It doesn't. 

73. PBH § 225 sets forth the powers and role of the Public Health Council ("Council"). According 

to this section, while the Council has broad authority to propose new regulations, PBH § 225(4) 

requires that any change to the statutory code is subject to final approval ( or denial) by the 

Commissioner, who then has the discretion whether to promulgate it as a regulation pursuant to the 

steps set forth in the State Administrative Procedures Act ("SAPA"). Because the Commissioner is 

expressly forbidden from mandating any new vaccines, the Commissioner was prohibited from adopting 

the new Mandate, and was not authorized to give such authority. 

7 4. In Boreali v. Axelrod, 71 N.Y.2d 1 (1987), the Court of Appeals addressed similar claims that 

PBH § 225 provided the NYSDOH authority to make sweeping policy decisions, stating: 

While the Legislature has given the PHC broad authority to promulgate regulations on 
matters concerning the public health, the scope of the PH C's authority under its enabling 
statute (Public Health Law § 225 [5] [a]) must be deemed limited by its role as an 
administrative, rather than a legislative, body. The PHC usurped the latter role and thereby 
exceeded its legislative mandate, when, following the Legislature's inability to reach an 
acceptable balance, the Council weighed the concerns of nonsmokers, smokers, 
affected businesses and the general public and, without any legislative guidance, reached its 
own conclusions about the proper accommodation among those competing interests. 

Id at 1-2. So too here. 

75. The statutory provisions cited by the Mandate as providing "authority" to §2.61 are equally as 

unavailing. Specifically, the DOH cites PBH §§ 2800, 2803, 3612, and 4010, and Social Services Law, 
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Sections 461 and 461-e, each of which details powers held by the Commissioner to inspect and regulate 

various types of health facilities. Absent from these sections is any authorization to mandate vaccines. 

76. Nor can any such authority be inferred. Principles of statutory construction require that 

statutes are to be read as a whole, in context, and that every word must be given effect. If there is a 

conflict between two statutory provisions - one of them a general statement and the other a specific 

statement as here - the court must apply the more specific statement as an exception to the general. 

77. Thus, while the Commissioner may have broad authority to regulate and inspect hospitals and 

healthcare facilities, and even to pass regulations to encourage vaccination, she does not have the 

authority to violate her enumerated powers in § 206 by imposing any new vaccine mandates not found 

in §§2164-5 of the Public Health Law upon any adult or child, including healthcare workers. 

78. COVID-19 vaccination does not appear anywhere in § 2164 or §2165, so it cannot be 

mandated by the NYSDOH. 

79. Accordingly, on February 8, 2022, at least forty elected members of the New York State Senate 

and Assembly wrote a letter to Respondents, urging the NYSDOH to cease and desist from 

attempting to permanently adopt § 2.61 and two other emergency regulations. A true and accurate 

copy of this letter is attached hereto as Exhibit C and incorporated by reference herein. 

80. As the Legislators pointed out, "[t]he decision to unilaterally declare these emergency 

regulations as permanent rules circumvents the legislative process that is enshrined in state law ... We 

believe that the power to entrust the DOH [] to permanently impose such mandates lies with the duly 

elected members of the state Assembly and Senate, not appointed commissioners." Id. at 1. 

81. The Legislators pointed out that any enhanced emergency powers were long-since revoked by 

the Legislature and stated "[r]egardless of one's opinion regarding the effectiveness of mask mandates, 

vaccine mandates, isolation or quarantine, the people of this state deserve to have a voice in this 

discussion through their elected representatives. Unfortunately, New Yorkers currently are in the dark 

as to what data the DOH [] are relying on in making permanent these mandates, which greatly impact 

our school children, businesses and communities." Id. at 2. 

82. Again, the NYSDOH refused to comply with the Legislature's clear instructions regarding the 

limits of their authority. 

14 

FILED: ONONDAGA COUNTY CLERK 10/20/2022 07:43 PM INDEX NO. 008575/2022

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 10/20/2022

14 of 28



83. Two of the emergency regulations addressed in the aforementioned letter have already been 

struck down by Supreme Courts Justices, who each found that the NYSDOH acted ultra vires. For 

example, on January 24, 2022, Nassau County Supreme Court Justice Hon. Thomas Rademaker held 

that 10 NYCRR §§2.60(a) (imposing a mask mandate) was issued ultra vires in violation of the state 

constitution and the PBH, among other laws, and was null, void, and unenforceable. Demetriou v. New 

York State Department of Health, Public Health and Health Planning Council, Index No. 616124/2021 

(Nassau Co. Supreme Court, January 24, 2022) (Decision and Order is attached as Exhibit D and 

incorporated herein by reference). While a stay pending appeal was granted so long as Respondents 

perfected their appeal by March 2, 2022, the state elected to repeal § 2.60(a) on March 2, 2022, mooting 

this issue for now. No merits decision has been issued by the Second Department to date. 

84. Similarly, on July 8, 2022, in a separate lawsuit, challenging 10 NYCRR § 2.13 (giving the 

Governor certain quarantine powers), Cattaraugus County Supreme Court Justice Hon. Ronald D. 

Ploetz held that § 2.13 was issued ultra vires in violation of New York State Law and is therefore null, 

void, and unenforceable as a matter of law. Borrello v. Hochul, Index No. 91239 /2022 (Cattaragus Co. 

Supreme Court July 8, 2022). Respondents appealed but were not granted a stay on appeal and have 

not perfected the appeal upon information and belief. (Decision and Order is attached as Exhibit E 

and incorporated herein by reference). 

85. Here, Legislative intent regarding the limits of any grant of authority is even clearer than in 

either of the other two cases, since the PBH explicitly prohibits the Commissioner from enacting a 

new vaccine mandate for any adult or child. This Court should likewise hold § 2.61 null, void and 

unenforceable. 

D. The Mandate is Irrational, Constitutes and Abuse of Discretion, and Exceeds the 
Scope of Permissible Executive Branch Power. 

86. Even if the Mandate were not preempted by state law, it should be struck down. 

87. The Mandate is irrational, given that we know that vaccination cannot stop infection or 

transmission. 

88. This is relevant both to a determination of whether it might be arbitrary and capricious and 

an abuse of discretion and whether the Mandate constitutes unauthorized policymaking. 
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89. For example, when determining whether a local department of health's vaccine mandate 

crossed the line into policy making, the Court of appeals distinguished mandates that are primarily for 

personal protection, which would likely be a policy choice, from those that are necessary to reduce 

the spread of contagious disease, which might be more in line with the powers and role of a 

department of health. Garcia, 31 N.Y. 3d at 612. 

90. Initially, the NYSDOH justified the emergency mandates, and even proposed the permanent 

rule, on the assumption that vaccines could meaningfully prevent transmission. 

91. This assumption turned out to be false. Well before June 2022, when the Mandate was adopted 

as a permanent regulation, there was no longer any credible basis to argue that vaccines can 

meaningfully stop the spread of COVID. 

92. Responding to public comment pointing out this fundamental flaw in the rational for 

continuing to impose such an impactful and devastating mandate, the NYSDOH changed tack, 

acknowledging that vaccination has little if any effect against transmission, but arguing that vaccinated 

people have less morbidity and mortality when they do catch COVID-19, so that was the new basis 

for the Mandate. See, e.g., Exhibit Fat 25. 

93. Even if this were true, which is contested particularly for those who, like most or all 

Petitioners, have natural immunity, this is not a valid reason to issue this ultra vires mandate. 

Protecting healthcare workers from themselves does not serve a tangible public health purpose and is 

an abuse of discretion. 

94. Just as the Court of Appeals has held that the NYSDOH cannot forbid healthcare workers 

from drinking sugary beverages, or smoking, or any other such personal choice outside of work, this 

encroachment is an abuse of discretion. Forcing people to make choices that the NYSDOH believes 

will increase their personal level of health and well-being may be tempting, and it might even be good 

advice, but such mandates exceed the authority of the NYSDOH. 

95. Similarly, in the Regulatory Impact Statement, the NYSDOH breezily states that the vaccine 

requirement will have little if any costs on the myriad private and public covered entities and local 

governments, stating "[t]his is a modest investment to protect the health and safety of patients, 
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residents, and personnel, especially when compared to both the direct medical costs and indirect costs 

of personnel absences." Id. at 11. Nothing could be further from the truth. 

96. As pointed out in the news coverage, and the letter from Senator Borello, this Mandate has 

had crippling economic and other consequences for the covered entities, their patients, their 

employees and all persons in the State, who are now made substantially less safe by the staffing crisis. 

97. Moreover, hospitals are now hiring scores of travel nurses and other medical professionals, at 

huge financial cost and cost to patient care. 

98. In rejecting the many requests that the NYSDOH at least allow testing in lieu of vaccination, 

the agency wrote that it "place an unreasonable burden and financial burden on covered entities ... " 

Id. at 13. 

99. But shouldn't this be decided by the covered entities themselves, who might find that testing 

and other appropriate accommodations (if any are justified or needed at all) is more cost effective than 

closing down entire units and hiring travel nurses at three times the regular rate? 

100. The regulatory impact statement also dismissed concerns about the impact on religious 

rights, and falsely asserted that the federal Medicaid mandate would in any event require staff to be 

vaccinated. This is inaccurate - the federal mandate explicitly requires the opportunity for religious 

exemption if a healthcare worker has sincere religious objections. 

101. At the very least, the Legislature is far better equipped to balance the myriad important 

policy considerations against the public health needs (including the equally important policy goals of 

upholding and protecting religious rights, bodily autonomy rights, and local and regional economies 

and access to goods and services). 

102. Troublingly, the NYSDOH appears to have acted with animus in removing a religious 

exemption from the Mandate, which is an abuse of discretion. 

103. Like the federal mandate, the first version of the emergency mandate, issued on August 

26, 2021, provided a religious exemption: 
Religious exemption. Covered entities shall grant a religious exemption for COVID-19 
vaccination for covered personnel if they hold a genuine and sincere religious belief contrary 
to the practice of immunization, subject to a reasonable accommodation by the employer. 
Covered entities shall document such exemptions and such reasonable accommodations in 
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personnel records or other appropriate records in accordance with applicable privacy laws by 
September 27, 2021, and continuously, as needed, thereafter. 

104. But when Governor Hochul took office in September 2021, her first order of business 

was to direct that the religious exemption be removed. 

105. Governor Hochul has expressed strong religious views about vaccination. An avowed 

Catholic, she has many times publicly stated that religious objections to vaccination are "illegitimate" 

because they are not sanctioned by the Pope or other religious leaders she respects. 

106. On September 15, 2021, two weeks before the amended Mandate was to take effect, 

Governor Hochul held a press briefing in which she boldly admitted that she intentionally removed 

the religious exemption from § 2.61 because she does not find religious objects to vaccination to be a 

valid religious viewpoint. 

107. The Governor's subsequent public statements clarify that it is not that she does not 

think the objections are religious in nature, or that they are insincere, but rather, in blatant violation 

of governing legal standards, she does not think the views are valid because they are not "what God 

wants." 

108. On September 26, 2021, for example, the night before the Mandate was to take effect, 

Governor Hochul Sermonized from the pulpit at a Church in Brooklyn, stating: 

I prayed a lot to God during this time and you know what - God did answer our prayers. He 
made the smartest men and women, the scientists, the doctors, the researchers - he made them 
come up with a vaccine. That is from God to us and we must say, thank you, God. Thank you. 
And I wear my 'vaccinated' necklace all the time to say I'm vaccinated. All of you, yes, I know 
you're vaccinated, you're the smart ones, but you know there's people out there who 
aren't listening. to God and what God wants. You know who they are. 

109. Governor Hochul then proceeded to recruit "apostles" from the congregation to 

convert those who "aren't listening to God and what God wants" by remaining unvaccinated. 

110. In amending §2.61 to remove the religious exemption, the Governor improperly used 

her power as a state-actor to establish a state view about what constituted "valid" religious beliefs 

about vaccines and to discriminate against and burden those, like Petitioners whose sincere religious 

beliefs require abstinence from the COVID-19 vaccines. This exceeds her authority and violates 

existing state and federal law. 
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111. Combined with the lack of scientific support in the record justifying such impactful 

and devastating policies, the evidence of animus here provides an independent basis to strike the 

Mandate as an abuse of discretion, arbitrary and capricious. There is no evident rational reason to 

deprive Petitioners and thousands of others of their religious rights, guaranteed by the NYSHRL and 

other statutes. 

112. Ultimately, though, neither this Petition nor this Court need take any position on the 

safety or efficacy of the COVID-19 vaccines, or the propriety of Respondents' motivations, for relief 

to be issued. As the Court of Appeals held in Boreali when striking down NYSDOH public smoking 

ban as issued ultra vires in violation of separation of powers: 

[W]e stress that this case presents no question concerning the wisdom of the challenged 
regulations, the propriety of the procedures by which they were adopted, or the right of 
government in general to promulgate restrictions on the use of tobacco in public places. The 
degree of scientific support for the regulations and their unquestionable value in protecting 
those who choose not to smoke are, likewise, not pertinent except as background 
information ... The only dispute is whether the challenged regulations were properly adopted 
by an administrative agency acting under a general grant of authority. 

N.Y.2d 1, 8-9 (1987). 

113. Here, like in Borelli, the regime the Commissioner created in promulgating the Mandate 

crosses far beyond the line of interstitial rulemaking and into the prerogative of the Legislature. 

Petitioners seek declaratory and injunctive relief in this hybrid action so that they can return to their 

beleaguered healthcare facilities and care for the patients who so desperately need them. 

FIRST CAUSE OF ACTION 
(Declaratory Relief under Article 30 of the CPLR) 

114. Petitioners incorporate all preceding paragraphs as if fully set forth herein. 

115. As and for a First Cause of Action, Petitioners seek a declaratory judgment that 10 

NYCRR § 2.61 was promulgated in violation of the NYS Constitution, and is thus unconstitutional, 

ultra vires, null and void, and unenforceable. 

116. The New York State Constitution is clear: Article V § 3, Article III § 1 and Article IV 

§1 establish the separation of powers in our state government, providing that only the Legislature can 

make the law, and only the Legislature can assign new powers to executive branch agents. 
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117. This Mandate constitutes unauthorized lawmaking by a regulatory body in violation of 

these constitutional protections. 

118. The Legislature did not authorize the NYSDOH with lawmaking power and did not 

authorize the promulgation of 10 NYCRR § 2.61. 

119. In addition, or in the alternative, Petitioners seek a declaratory judgment that 10 

NYCRR § 2.61 is preempted by the Public Health Law, and is ultra vires, null and void and 

unenforceable. 

120. Public Health Law § 206(1) sets forth the powers of the Commissioner to promulgate 

regulations related to vaccination. By its clear language, PBH § 206(1) prohibits the Commissioner 

from adopting any new vaccine mandate for adults or children, other as defined by the Legislature in 

§§2164 and 2165. By the plain language of this section, and the law as a whole, the Commissioner and 

the NYSDOH are prohibited from issuing a COVID-19 vaccine mandate absent express 

authorization from the Legislature (which was not given). 

SECOND CAUSE OF ACTION 
(Relief under Article 78 of the CPLR) 

121. Petitioners incorporate all preceding paragraphs as if fully set forth herein. 

122. As and for a Second Cause of Action, Petitioners seek relief under Article 78 of the 

CPLR. 

123. As set forth more fully above, Respondents NYSDOH and Commissioner Bassett 

acted in excess of their jurisdiction in promulgating 10 NYCRR § 2.61 , and such action is properly 

enjoined by this Court pursuant to Article 78 of the CPLR. 

124. The New York State Constitution prohibits executive agency lawmaking, and the 

Public Health Law prohibits the NYSDOH from enacting any new vaccine mandates other than as 

allowed by the legislature in the PBH. 

125. The Mandate is also preempted by the New York State Human Rights Law, which 

requires reasonable religious accommodation absent a finding /ry the emplqyer that the individual in 

question cannot be safely accommodated without posing a direct threat. 
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126. NYSHRL requires employers to reasonably accommodate the practices of religious 

employees, including practices requiring abstention from vaccination, unless doing so would cause 

significant hardship or expense. To the extent that the hardship is related to concerns about health 

and safety, the Legislature imposes an affirmative obligation on the employer to examine current, high 

quality and objective data to determine the significance of the risk and any available accommodations. 

127. Nonetheless, the Commissioner arbitrarily and capriciously removed the religious 

exemption previously offered in the Mandate, and then promulgated the final Mandate to preclude 

reasonable religious accommodation even in such cases where the employer finds that the employee 

poses no threat to anyone based on their religious practices. As such, the Mandate is an abuse of 

discretion, to the extent the Commissioner or NYSDOH have jurisdiction at all to make policy in this 

area. 

128. Nothing in the law authorizes Respondents to make such blanket determinations, 

particularly on a permanent basis. Rather, NYSHRL requires that employers make this analysis on an 

individualized basis supported by the most current data. Nothing in the currently available data 

supports a finding that Petitioners even are a direct threat based on their vaccination status. 

THIRD CAUSE OF ACTION 
(Attorney's Fees and Costs) 

129. Petitioners incorporate all preceding paragraphs as if fully set forth herein. 

130. CPLR § 8601 (a) provides in relevant part: "except as otherwise specifically provided 

by statute, a court shall award to a prevailing party, other than the state, fees and other expenses 

incurred by such party in any civil action brought against the state, unless the court finds that the 

position of the state was substantially justified or that special circumstances make an award unjust." 

131. A party prevails when they are awarded a substantial part of the relief sought in the 

lawsuit. New York State Clinical Lav. Ass'n v Ke/ecfjian, 85 NY2d 346, 352-356 [1995]). Petitioners 

respectfully ask for fees and costs here if successful. 

132. Here, if Petitioners prevail, fr would be unjust to withhold fees. 

133. Respondents position that it had authority to enact and enforce its fiat Mandate is 

without merit. 
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134. Respondents have repeatedly been put on notice that this Mandate exceeds their 

authority and is an abuse of discretion. 

135. Petitioners, meanwhile, have been seriously harmed, losing their jobs and their right 

to practice their careers anywhere in New York State, and being deprived of the right to have such 

impactful laws made by duly elected representatives who are accountable to Petitioners and other 

voters. 

136. Petitioners lack the resources to retain counsel to advocate on their behalf against the 

Mandate. Yet, they were forced to litigate as Respondents will not back down, even after it has become 

impossibly clear that there is no rational basis to continue mandating COVID-19 vaccination. 

NO PRIOR APPLICATION 

137. No prior application has been made for the relief requested herein. 

RELIEF REQUESTED 

WHEREFORE, Plaintiffs-Petitioners request that this Court enter an Order: 

(a) Enjoining and permanently restraining Defendants-Respondents and any of their 

agents, officers, and employees from implementing or enforcing 10 NYCRR § 2.61; and 

(b) Declaring that 10 NYCRR § 2.61 is ultra vires, preempted by state law, null and void and/ or 

unenforceable; and 

(c) Awarding Plaintiffs-Petitioners reasonable attorney's fees, costs, and disbursements 

pursuant to CPLR § 8101, and any other applicable statutory, common law or equitable provision, 

because any defense to the validity of the Mandate is without merit; and 

( d) Granting such other and further relief as the Court deems just and proper. 

Dated: October 19, 2022 
Ithaca, New York 
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Respectfully Submitted, 

Gibson Law c;r;; 
Gibson 

8 w Rd., Suite A 
Ithaca, New York 14850 
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VERIFICATION 

STATE OF NEW YORK 

) ss: 

COUNTY OF BROOME 

MARGARET FLORIN I, being duly sworn. deposes and states that your Deponent is a 
Petitioner in this proceeding. and that your Deponent has read the foregoing Verified Petition and 
knows of the contents thcreot: and that the same arc true as of your Deponent 's knowledge, 
except to matters therein stated to be alleged upon information and belief, and as to those 
matters, that your Deponent believes them to be true. 

S\".(>rn to before me this 
~~ay of October, 2022 

JAMES A. SACCO 
Notary Public, State of New York 

No.4994355 
Fte.sldil"!g in 13rooins Co1s,_ntr 

M~ QQ1.nrn1s.slon Expires-r--2-(D 
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VERIFICATION 

STATEOFNEWYORK ) 
) ss: 

COUNTY OF TOMPKINS ) 

OLESYA GIRICH, being duly sworn, deposes and states that your Deponent is a 

Petitioner in this proceeding, and that your Deponent has read the foregoing Verified Petition 

and knows of the contents thereof, and that the same are true as of your Deponent' s knowledge, 

except to matters therein stated to be alleged upon information and belief, and as to those 

matters, that your Deponent believes them to be true. 

Sworn to before me this 
~~ay of October, 2022 

- f'L-----
otPublic 

Sujata s. Gibson 
Notary Publlc, St.ate of New Yortc 

No. 02GI6291641 
Qualified In Tompkins County 

Term Expires October 15, 202J 
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VERIFICATION 

STATEOFNEWYORK ) 
) ss: 

COUNTY OF BROOME ) 

ZARIN A HERNANDEZ-SCHIPPLICK, being duly sworn, deposes and states that your 

Deponent is a Petitioner in this proceeding, and that your Deponent has read the foregoing 

Verified Petition and knows of the contents thereof, and that the same are true as of your 

Deponent's knowledge, except to matters therein stated to be alleged upon information and 

belief, and as to those matters, that your Deponent believes them to be true. 

S~m to before me this 
\C>i day of October, 2022 

IC 
•. . JAMES A. SACCO 
Notary Public, State of New York 

No. 4994355 
Residing in Broome Co'.t(1t~ 

My Commission Expires.., , .... z.~ 
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YEBIFJCATION 

STATE OF NEW YORK ) 

) ss: 
COUNTY OF BROOME ) 

KRISTEN ROBil.LARD, being duly sworn, deposes and states that your Deponent is a 
Petitioner in this proceeding, and that your Deponent has read the foregoing Verified Petition and 
knows of the contents thereof, and that the same are true as of your Deponenfs knowledge, 
except to mntters therein stated to be alleged upon information and belief, and as to those 
mauers, that your Deponent believes them to be true. 

~~om to before me this 
\ l\_"" day of October, 2022 

JAMES A. SACCO 
Notary Public, State of New York 

No. 4994355 
Residing In Broome Co)(,';lY,ty 

1 My Comm1ss1on Expires I 

• 
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VERIFICATIO~ 

V '. (x rn o tt 
'J\(\)""(_ 

ELIZABETH STORELLI, being duly swo~, deposes and states that your Deponent is a 

Petitioner in this proceeding, and that your Deponent has read the foregoing Verified Petition and 

knows of the contents thereof, and that the same are true as of your Deponent's knowledge, 

except to matters therein stated to be alleged upon infonnation and belief, and as to those 

matters, that your Deponent believes them to be true. 

Sworn to before me this 
JO#. day of October, 2022 

~e~MJ otary Pub 

~;~~•,, JAKEIA TYSHAE BEACH 
~f llil -'): NOTARY PUBLIC• REG.# 790TT98 

~?( Commonwealth of Virginia 
•!:,..,, .. 
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Vaccine effectiveness against SARS-CoV-2

reinfection during periods of Alpha, Delta, or

Omicron dominance: A Danish nationwide

study

Katrine Finderup NielsenID1‡*, Ida Rask Moustsen-Helms1‡, Astrid Blicher ScheldeID1‡,
Mie Agermose GramID1, Hanne-Dorthe EmborgID1, Jens Nielsen1, Christian
Holm HansenID1, Michael Asger Andersen2, Marianna Meaidi2, Jan Wohlfahrt3,
Palle Valentiner-Branth1

1 Department of Infectious Disease Epidemiology and Prevention, Statens Serum Institut, Copenhagen,
Denmark, 2 Department of Data Integration and Analysis, Statens Serum Institut, Copenhagen, Denmark,
3 Department of Epidemiology Research, Statens Serum Institut, Copenhagen, Denmark

‡ These authors are joint senior authors on this work.
* kafn@ssi.dk

Abstract

Background
AU : Pleaseconfirmthatallheadinglevelsarerepresentedcorrectly:Individuals with a prior Severe Acute Respiratory Syndrome Coronavirus 2 (SARS-CoV-2)
infection have a moderate to high degree of protection against reinfection, though seemingly
less so when the Omicron variant of SARS-CoV-2 started to circulate. The aim of this study
was to evaluate the vaccine effectiveness (VE) against SARS-CoV-2 reinfection, Coronavi-
rus Disease 2019 (COVID-19)-related hospitalization, and COVID-19-related death, in indi-
viduals with prior SARS-CoV-2 infection, and to assess the effect of time since vaccination
during periods with different dominant SARS-CoV-2 variants.

Methods and findings
This study used a nationwide cohort design including all individuals with a confirmed SARS-
CoV-2 infection, who were alive, and residing in Denmark between 1 January 2020 and 31
January 2022. Using Danish nationwide registries, we obtained information on SARS-CoV-
2 infections, COVID-19 vaccination, age, sex, comorbidity, staying at hospital, and country
of origin. The study population included were individuals with prior SARS-CoV-2 infection.
Estimates of VE against SARS-CoV-2 reinfection with 95% confidence intervals (CIs) were
calculated using a Poisson regression model and adjusted for age, sex, country of origin,
comorbidity, staying at hospital, calendar time, and test incidence using a Cox regression
model. The VE estimates were calculated separately for three periods with different domi-
nant SARS-CoV-2 variants (Alpha (B.1.1.7), Delta (B.1.617.2), or Omicron (B.1.1.529)) and
by time since vaccination using unvaccinated as the reference. In total, 148,527 person-
years and 44,192 SARS-CoV-2 infections were included for the analysis regarding reinfec-
tions. The study population comprised of 209,814 individuals infected before or during the
Alpha period, 292,978 before or during the Delta period, and 245,530 before or during the
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Omicron period. Of these, 40,281 individuals had completed their primary vaccination series
during the Alpha period (19.2%), 190,026 during the Delta period (64.9%), and 158,563 dur-
ing the Omicron period (64.6%). VE against reinfection following any COVID-19 vaccine
type administered in Denmark, peaked at 71% (95% CI: -Inf to 100%) at 104 days or more
after vaccination during the Alpha period, 94% (95% CI: 92% to 96%) 14 to 43 days after
vaccination during the Delta period, and 60% (95% CI: 58% to 62%) 14 to 43 days after vac-
cination during the Omicron period. Waning immunity following vaccination was observed
and was most pronounced during the Omicron period. Due to too few events, it was not pos-
sible to estimate VE for hospitalization and death. Study limitations include potentially unde-
tected reinfections, differences in health-seeking behavior, or risk behavior between the
compared groups.

Conclusions
This study shows that in previously infected individuals, completing a primary vaccination
series was associated with a significant protection against SARS-CoV-2 reinfection com-
pared with no vaccination. Even though vaccination seems to protect to a lesser degree
against reinfection with the Omicron variant, these findings are of public health relevance as
they show that previously infected individuals still benefit from COVID-19 vaccination in all
three variant periods.

Author summary

Why was this study done?

• Vaccination is one of the best tools we have to curb the spread of Coronavirus Disease

2019 (COVID-19).

• This study was conducted to gain knowledge on whether previously infected individuals

would still benefit from vaccination against COVID-19.

What did the researchers do and find?

• Using nationwide, Danish register data for three separate periods of different Severe

Acute Respiratory Syndrome Coronavirus 2 (SARS-CoV-2) variant dominance (Alpha,

Delta, Omicron), more than 200,000 previously infected individuals were included in

each period.

• For each period, the vaccine effectiveness (VE) against SARS-CoV-2 reinfection,

COVID-19-related admission, and COVID-19-related death was investigated.

• This study showed that among previously infected individuals who have completed a

primary vaccination series, vaccines are still effective against SARS-CoV-2 reinfection

during periods with SARS-CoV-2 variants Alpha, Delta, and Omicron, ranging from

60% (95% confidence interval (CI): 58% to 62%) to 94% (95% CI: 92% to 96%) and last-

ing up to 9 months.
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What do these findings mean?

• These findings show that previously infected individuals still benefit from COVID-19

vaccination during all three variant periods.

• Insight into VE in individuals with natural immunity is important to help decision mak-

ers plan vaccination strategies.

• Unmeasured biases such as changes in risk behavior might influence the result, but the

completeness of the national, Danish registries counteract this.

• Future studies with longer follow-up time are necessary to ascertain VE against severe

outcomes in those with previous infection.

Introduction
Previous observational studies have investigated the association between Coronavirus Disease

2019 (COVID-19) vaccination and Severe Acute Respiratory Syndrome Coronavirus 2

(SARS-CoV-2) reinfection [1–3], but the duration and effect of protection from vaccination

after a SARS-CoV-2 infection remains of public health interest. Studies show that natural

immunity is more potent in protecting against SARS-CoV-2 infections than vaccination is in

SARS-CoV-2 naïve individuals [4,5], and waning is seen for both types of immunity but less so

for the naturally induced [5]. Despite an estimated moderate to high natural protection against

reinfection with non-Omicron variants of SARS-CoV-2 [6–8], data from Denmark and Qatar

suggest a lower protection against reinfection with the Omicron (B.1.1.529) variant [7,8].

Therefore, it is of great public health concern to examine the additional benefits of vaccination

among individuals with a history of SARS-CoV-2 infection.

In Denmark, the healthcare system provides universal healthcare to everyone residing in

Denmark [9], guaranteeing access to free COVID-19 testing and vaccines as well as medical

care. A COVID-19 vaccination program was rolled out in increments from end of December

2020, prioritizing those with increased exposure to SARS-CoV-2 or risk of severe COVID-19

[10]. A booster vaccination campaign was rolled out in the same manner from September

2021. Vaccines administered in Denmark were Comirnaty (BNT162b2), Spikevax (mRNA-

1273), Vaxzevria (ChAdOx1), and Jcovden (Ad26.COV2-S).

The study objective was to examine vaccine effectiveness (VE) against SARS-CoV-2 reinfec-

tion, COVID-19-related hospitalization, and COVID-19-related death, in previously infected

individuals, and to assess the effect of time since vaccination (waning of immunity following

vaccination) in calendar periods where the SARS-CoV-2 variants Alpha (B.1.1.7), Delta

(B.1.617.2), or Omicron (B.1.1.529) were dominant.

Methods
Data extraction and preparation

The Danish Civil Registration System (CRS) holds information on date of birth, emigration,

immigration, and death of all individuals in Denmark [11]. The CRS also holds a unique per-

sonal registration number for all residents in Denmark. Information on SARS-CoV-2 infec-

tions, defined as a positive SARS-CoV-2 reverse transcription polymerase chain reaction
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(RT-PCR) test, was obtained from the Danish Microbiology Database (MiBa), which is a

national database containing real-time information on all microbiological laboratory test

results from all clinical microbiology and private test centers, including negative tests and date

of sampling [12]. Information on all COVID-19 vaccines (exposure) was obtained from the

Danish Vaccination Registry (DVR). All vaccinators are obliged to document administered

vaccines in this registry [13]. Information on comorbidities were retrieved from the Danish

National Patient Registry (DNPR) [14]. A primary vaccination series was defined as two doses

COVID-19 mRNA vaccine (Comirnaty or Spikevax), two doses Vaxzevria, or one dose Jcov-

den. In Denmark, the use of Vaxzevria was halted, and those who had received one dose Vax-

zevria was subsequently offered one dose mRNA vaccine. This mixed regimen was registered

as an mRNA primary vaccination series since it has been shown that mixed vaccination yields

a VE comparable to that of two mRNA vaccines [15]. A mix of mRNA vaccines was also con-

sidered a primary vaccination series and registered by the brand of the second dose. By using

the unique personal registration number and combining information from the CRS, MiBa,

DVR, and DNPR, we identified all individuals who were alive and residing in Denmark

between 1 January 2020 and 31 January 2022, and who had a confirmed SARS-CoV-2 infec-

tion during the study period. These individuals constitute the study population. Rapid antigen

test results are also recorded in MiBa but were not included in the analyses due to low sensitiv-

ity [16]. Individuals with a positive antigen test were urged to confirm the result by RT-PCR.

We applied a 90-day window following a laboratory confirmed RT-PCR SARS-CoV-2 positive

test to avoid ongoing infections being misclassified as new infections. The following outcomes

were investigated: SARS-CoV-2 reinfection, COVID-19-related hospitalization defined as

admission up to 14 days after or 48 hours before a SARS-CoV-2 reinfection, and COVID-

19-related death defined as death within 30 days of SARS-CoV-2 reinfection.

The potential confounders age, sex, comorbidity, country of origin, and staying at hospital

were included in the analyses. Further, differences in test incidence between vaccinated and

unvaccinated individuals, as well as changes in test incidence over time, e.g., due to changes in

general test strategies may affect the results. Therefore, adjusting for test incidence was also

included in the analyses. Information on age, sex, and country of origin was obtained from the

CRS [11]. Comorbidity was defined as having a comorbidity diagnosis compatible with an

increased risk of severe COVID-19 within 5 years prior to study entry. Diagnoses in the DNPR

are coded according to the International Classification of Diseases, 10th revision (ICD-10)

[14]. The ICD-10 codes used to define comorbidity diagnoses are shown in S3 Table. Defini-

tions of country of origin is shown in S4 Table. Test incidence was the population test inci-

dence rate, defined as number of persons having a test, divided by time in the respective risk

periods, unvaccinated and periods after vaccination.

Statistical analyses

Analyses were performed in three calendar periods with different dominant SARS-CoV-2 vari-

ants for all ages and for those 65 years of age or older. A variant period (Alpha, Delta, or Omi-

cron) was defined as when a variant accounted for 75% or more of all whole genome

sequenced PCR tests [17]. Lag periods between each period was introduced to avoid an overlap

of variants. Individuals with a confirmed first-time SARS-CoV-2 infection were followed from

20 February 2021 until 15 June 2021 for the Alpha period, from 4 July to 20 November 2021

for the Delta period, and from 21 December 2021 to 31 January 2022 for the Omicron period.

For all three variant periods, individuals were followed from start of follow-up or from 90 days

after the date of the first infection, whichever came latest, and until death, immigration, receiv-

ing a booster vaccine, end of follow-up, or one of the following outcomes occurred, whichever
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came first: confirmed SARS-CoV-2 reinfection, COVID-19-related admission, or COVID-

19-related death. Separate analyses were conducted for each variant period and each outcome.

We used a Poisson regression model accounting for overdispersion (quasi-Poisson) to esti-

mate crude incidence rate ratios (IRRs), and a Cox proportional hazards regression model

with underlying calendar time to estimate hazard ratios (HRs) adjusted for sex, age, country of

origin, comorbidity (yes/no), staying at hospital, and test incidence before vaccination and in

the respective time periods after vaccination. Sex, comorbidity, and country of origin were

included as categorical variables, while age and staying at hospital were included as time-vary-

ing covariates. Test incidences were included as a numerical parameter.

The explanatory variable, vaccination, was included as a time-varying exposure, and indi-

viduals were considered completely vaccinated from 14 days or more after the last dose of a

primary vaccination series, while a person was unvaccinated until receiving the first vaccine

dose. The 14 days were used, as individuals receiving Spikevax, Vaxzevria, and Jcovden might

not be fully protected before this time [18–20]. The time from receiving the first vaccine dose

and until 13 days after receiving the second dose was excluded from the analyses. The propor-

tional hazards assumptions were assessed graphically. VE was calculated as a percentage:

VEcrude = (1−IRR)�100, and VEadjusted = (1−HR)�100.

Data were analyzed using R version 4.1.2 (R Foundation for Statistical Computing; https://

www.R-project.org/).

Ethical considerations

In Denmark, approval from the Ethics Committee is not required for this type of study. The

study adheres to the Strengthening the Reporting of Observational Studies in Epidemiology

(STROBE) [21].

Results
Study population

The included populations for the variant periods comprised of 209,814 individuals with a

SARS-CoV-2 infection before or during the Alpha period, 292,978 before or during the Delta

period, and 245,530 before or during the Omicron period. Of these individuals, 40,281 (Alpha,

19.2%), 190,026 (Delta, 64.9%), and 158,563 (Omicron, 64.6%) completed a primary vaccina-

tion series during follow-up in the respective variant periods (Table 1). The mRNA vaccines,

Comirnaty and Spikevax, accounted for more than 97% of the COVID-19 vaccines adminis-

tered in all periods (Table 1). Individuals who completed a primary vaccination series in the

Alpha period were older, predominantly female and more individuals had comorbidity when

compared to the Delta and Omicron periods. Individuals completing a primary vaccination

series in the Omicron period had the lowest median age (Table 1).

SARS-CoV-2 reinfection

During the Alpha period, 437 individuals had a confirmed SARS-CoV-2 reinfection (Table 2).

The adjusted VE against reinfection was not statistically significant (−55%, 95% confidence

interval (CI): -Inf to 100%) 14 to 43 days after vaccination, but rose to 69% (95% CI: -Inf to

100%) 44 to 103 days after vaccination and 71% (95% CI: -Inf to 100%) 104 days or more after

vaccination (Fig 1, Table 2). During the Delta period, 1,678 individuals had a reinfection,

resulting in an adjusted VE estimate against reinfection of 94% (95% CI: 92% to 96%) 14 to 43

days after vaccination. The VE declined from an initial 94% to 74% (95% CI: 63% to 82%) at

134 to 163 days after vaccination, after which it fluctuated due to too few events (Fig 1,
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Table 2). For reinfection during the Omicron period, the VE peaked at 60% (95% CI: 58% to

62%) 14 to 43 days after vaccination and declined to 20% (95% CI: 17% to 22%) 134 to 163

days after vaccination (Fig 1, Table 2). After this period, the VE fluctuated due to too few

events. The VE decreased as time since vaccination increased during both the Delta and Omi-

cron periods. Waning immunity following vaccination seemed to be more pronounced during

the Omicron period.

VE against hospitalization and death were also analyzed, but due to too few events, it was

not possible to estimate a VE. During the Alpha period, 32 COVID-19-related hospitalizations

were recorded in unvaccinated individuals (incidence rate (IR): 0.001), while 8 were recorded

among those who had been vaccinated (IR: 0.002). During the Delta period, 13 COVID-

19-related hospitalizations were recorded among unvaccinated individuals (IR: 0.0004) and 10

among vaccinated individuals (IR: 0.0002). For the Omicron period, these numbers were 61

(IR: 0.007) and 37 (IR: 0.004), respectively.

For COVID-19-related death, only 8 events were recorded during the three periods: 3 dur-

ing the Alpha period, 3 during the Delta period, and 2 during the Omicron period. Therefore,

it was not possible to report any results for this outcome.

Due to the vaccine rollout prioritizing the elderly, some age difference is seen between the

groups in Table 1. To compare the VE in a comparable age group, we restricted the analyses to

those 65 years of age or older. Again, there was too few events to estimate VE. The proportion

of events among the elderly was lowest for reinfections at a maximum of 11% during the

Table 1. Descriptive overview of the study population at start of follow-up.

Alpha (B.1.1.7) Delta (B.1.617.2) Omicron (B.1.1.529)

20 February–15 June 2021 4 July–20 November 2021 21 December 2021–31 January 2022

Study population at entry

(individuals with prior first-

time SARS-CoV-2 infection)

Vaccinated

individuals

Study population at entry

(individuals with prior first-

time SARS-CoV-2 infection)

Vaccinated

individuals

Study population at entry

(individuals with prior first-

time SARS-CoV-2 infection)

Vaccinated

individuals

Number of

individuals

included, n (%)

209,814 (100) 40,281 (19.2) 292,978 (100) 190,026 (64.9) 245,530 (100) 158,563 (64.6)

Sex, n

Female (%) 106,717 (50.9) 24,200 (60.1) 146,111 (49.9) 95,623 (50.3) 120,432 (49.0) 77,595 (48.9)

Male 103,097 16,081 146,867 94,403 125,098 80,968

Median age [IQR] 35.3 [21.1–52.9] 63.5 [45.7–

73.6]

32.0 [20.0–50.0] 41.2 [25.2–

55.4]

25.4 [15.4–38.1] 27.6 [18.8–

40.8]

Vaccine product, n

(%)

Comirnaty 34,383 (85.4) 161,115 (84.8) 134,046 (84.5)

Jcovden 1,057 (2.6) 1,629 (0.9) 466 (0.3)

Spikevax 4,781 (11.9) 27,201 (14.3) 24,020 (15.1)

Vaxzevria 60 (0.1) 81 (0.04) 31 (0.02)

Country of origin,

n (%)

Denmark 150,622 (71.8) 34,209 (85.0) 205,051 (70.0) 147,281 (77.5) 159,224 (64.8) 115,417 (72.8)

High-income 45,237 (21.6) 4,087 (10.1) 67,875 (23.2) 31,524 (16.6) 67,252 (27.4) 32,932 (20.8)

Other 13,670 (6.5) 1,976 (5.0) 19,896 (6.8) 11,182 (5.9) 18,963 (7.7) 10,179 (6.4)

Unknown 285 (0.1) 9 (0.02) 156 (0.05) 39 (0.02) 91 (0.04) 35 (0.2)

Comorbidity, n (%) 66,318 (31.6) 22,360 (55.5) 85,200 (29.1) 60,571 (31.9) 56,710 (23.1) 35,524 (22.4)

IQR, interquartile range; SARS-CoV-2, Severe Acute Respiratory Syndrome Coronavirus 2.

https://doi.org/10.1371/journal.pmed.1004037.t001
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Table 2. Adjusted VE against SARS-CoV-2 reinfection during periods of Alpha, Delta, or Omicron dominance.

Alpha (B.1.1.7)

20 February–15 June 2021

Reinfections, n PYRS Adjusted VE against SARS-COV-2 reinfection�

VE 95% CI

Previously infected and unvaccinated 405 41,435.95 1 (ref) - -

Previously infected and vaccinated (days since vaccination)

14−43 22 2,053.82 −55% -114,893% 100%

44−103 8 1,746.74 69% −2,912% 100%

�104 2 391.26 71% −2,732% 100%

Delta (B.1.617.2)

4 July–20 November 2021

Reinfections, n PYRS Adjusted VE against SARS-COV-2 reinfection�

95% CI

VE 2.5% 97.5%

Previously infected and unvaccinated 1,373 33,375.63 1 (ref) - -

Previously infected and vaccinated (Days since vaccination)

14–43 26 12,249.40 94% 92% 96%

44–73 30 12,887.70 93% 90% 95%

74–103 65 11,693.72 90% 87% 92%

104–133 64 7,399.62 85% 80% 88%

134–163 43 3,712.30 74% 63% 82%

164–193 23 2,231.93 80% 68% 88%

194–223 15 1,027.79 74% 55% 85%

224–253 5 473.47 76% 40% 90%

254–283 3 207.27 81% 39% 94%

�284 2 23.37 42% −143% 86%

Omicron (B.1.1.529)

21 December 2021–31 January 2022

Reinfections, n PYRS Adjusted VE against SARS-COV-2 reinfection�

95% CI

VE 2.5% 97.5%

Previously infected and unvaccinated 24,002 7,712.27 1 (ref) - -

Previously infected and vaccinated

(days since vaccination)

14–43 2,033 1,690.69 60% 58% 62%

44–73 1,271 746.05 50% 47% 53%

74–103 1,061 702.72 43% 39% 46%

104–133 3,014 1,954.08 34% 32% 37%

134–163 6,737 3,271.95 20% 17% 22%

164–193 3,195 1,189.79 14% 10% 17%

194–223 502 209.88 21% 13% 28%

224–253 161 71.18 22% 8% 35%

254–283 53 32.57 41% 22% 55%

284–313 32 17.06 29% −1% 50%

314–343 25 13.09 28% −8% 52%

�344 20 6.14 31% −8% 56%

CI, confidence interval; PYRS, person-years; SARS-CoV-2, severe acute respiratory syndrome coronavirus 2; VE, vaccine effectiveness.

�Adjusted for age, sex, country of origin, comorbidity, staying at hospital, calendar time, and test incidence.

https://doi.org/10.1371/journal.pmed.1004037.t002
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Alpha period, while for severe outcomes, up to 48% of hospitalizations and 100% of deaths

occurred in this age group (S2 Table). The proportion of events in the elderly was markedly

lower for reinfections and COVID-19-related hospitalizations during the Omicron period

than for the Alpha and Delta periods (S2 Table). The proportional hazards assumptions were

found to be valid for all analyses.

Discussion
In this nationwide, population-based cohort study, we found a primary COVID-19 vaccina-

tion series to be associated with a significant VE against SARS-CoV-2 reinfection during peri-

ods dominated by the Alpha, Delta, or Omicron variants.

For the Delta and Omicron periods, the VE against reinfection was highest 14 to 43 days

after completed primary vaccination series, although generally lower against the Omicron vari-

ant. In the Alpha-dominated period, the VE was not statistically significant with 95% CI’s

including zero. During the Alpha period, the oldest and most vulnerable individuals were vac-

cinated, including those with a less responsive adaptive immune system and antibody produc-

tion [22–24]. A slower immune response following vaccination might explain why the VE was

not statistically significant. A slower clearance of previous infections has been observed in the

elderly Danish population [6]. Thus, a minimum of 90 days between two positive tests might

not be sufficient to clear a SARS-CoV-2 infection in the elderly, which would lead to an under-

estimated VE in this population. In addition, a Danish cohort study showed that natural pro-

tection against reinfection during the Alpha period was 83.4% (95% CI: 82.2 to 84.6%), while it

decreased in the Delta and Omicron periods if the initial infection was more than 1 year ago

[8]. That is, during the Alpha period, reinfections might have been less likely due to a higher

natural protection gained from recent, initial infections. In the Delta period, a VE of 94% (95%

CI: 92% to 96%) against reinfection was observed 14 to 43 days after vaccination. This is in

accordance with observational studies from Sweden and Israel, in periods of both Alpha and

Delta [25] or Delta dominance [2] where the VE ranged from 66% (95% CI: 61% to 69%) [25]

to 82% (95% CI: 80% to 84%) [2]. A prospective cohort study from the United Kingdom

reported similar levels of hybrid protection against reinfection, lasting for more than a year

[26]. The longevity of protection seen in the UK study differs from our result, where the VE

during the Delta period decreased from the initial 94% to 74% (95% CI: 63% to 82%), 134 to

163 days postvaccination.

Fig 1. Adjusted VE against SARS-CoV-2 reinfection during periods of Alpha, Delta, or Omicron dominance. (A) Alpha variant (B.1.1.7), 20 February–15

June 2021. (B) Delta variant (B.1.617.2), 4 July–20 November 2021. (C) Omicron variant (B.1.1.529), 21 December 2021–31 January 2022. VE adjusted for age,

sex, country of origin, comorbidity, staying at hospital, calendar time, and test incidence. CIAU : AnabbreviationlisthasbeencompiledforthoseusedinFig1:Pleaseverifythatallentriesarecorrect:, confidence interval; SARS-CoV-2, Severe Acute Respiratory

Syndrome Coronavirus 2; VE, vaccine effectiveness.

https://doi.org/10.1371/journal.pmed.1004037.g001
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For the Omicron period, our study showed an initial VE against reinfection of 60% (95% CI:

58% to 62%), which is lower than what we found for the other variants, but still indicates an addi-

tional protection following vaccination. This is similar to a study from Qatar, where a VE of 55.1%

(95% CI: 50.9% to 58.9%) against reinfection with the Omicron variant after two doses of Comir-

naty was estimated [27]. A lower VE of two doses COVID-19 mRNA vaccines against hospitaliza-

tion was also seen in a period dominated by Omicron (34.6%, 95% CI: 25.5% to 42.5%) compared

to Delta (47.5%, 95% CI: 38.8% to 54.9%), in a test-negative design study from the USA [28].

Regarding COVID-19-related admission during the Alpha period, a seemingly higher risk

was observed for vaccinated individuals (IR: 0.002) compared to those without vaccination

(IR: 0.001). Here, the same issue as for the VE against reinfection in this period might be at

play. More so, the elderly and most vulnerable or at-risk individuals were prioritized for vacci-

nation during a period of high incidence of SARS-CoV-2 and with outbreaks at several long-

term care facilities (LTCFs). Therefore, it was somewhat expected that the risk of severe out-

comes is more pronounced in the vaccinated compared to the unvaccinated in the Alpha

period. We also cannot rule out that some LTCF residents and healthcare workers were

infected at the time of vaccination, or shortly after. This increases the risk of SARS-CoV-2

infections being identified after vaccination, even though the infection happened before. Simi-

lar observations were reported in the International Severe Acute Respiratory Infection Consor-

tium Clinical Characterisation Protocol from the UK [29].

In the present study, it was not possible to estimate VE for COVID-19-related hospitaliza-

tion or death. This was partly due to too few events, but might also stem from a broad defini-

tion of these outcomes, resulting in some uncertainty regarding whether or not a SARS-CoV-2

infection was the main reason for hospitalization or death. However, a broad definition allows

for inclusion of patients who are hospitalized or dead due to COVID-19 but have not been

classified as such using ICD-10 codes. A goal for future studies will be to ascertain the level of

completeness for COVID-19-specific ICD-10 codes.

Among those 65 years or older, we saw a markedly increased proportion of cases for severe

outcomes compared to SARS-CoV-2 reinfections in the same variant period and overall (S2

Table). A meta-analysis comparing mortality in 5 different countries also found age to be a

major factor in increased mortality [30]. However, despite a follow-up time of approximately 9

months, the recorded number of severe outcomes is very low, indicating that previous infec-

tion and vaccination offer protection against severe disease, also in this older age group.

Both mRNA and non-mRNA vaccines were included to increase the statistical strength of

the study. Since non-mRNA vaccines constitute less than 3% of administered vaccines, it is not

likely that any differences in VE between the vaccine types influence the results.

A major strength of this study is the completeness of the Danish registries, which reduces

the risk of selection bias as they cover all individuals residing in Denmark and their contacts

with vaccination or test centers, as well as the Danish personal registration number ensuring

individual-level linkage of data. Also, Denmark has had one of the highest testing rates in the

world [31], which limits the risk of undiscovered reinfections.

This study also has some limitations. Despite the high test rate, we cannot rule out unde-

tected reinfections, especially asymptomatic infections among vaccinated individuals, which

might inflate the VE. We also cannot rule out that vaccinated and unvaccinated individuals

had different health-seeking behavior or risk behavior, which could affect VE.

In summary, this study showed that among previously infected individuals who have com-

pleted a primary vaccination series, there is a significant VE against SARS-CoV-2 reinfection

for the SARS-CoV-2 variants Alpha, Delta, and Omicron, lasting up to 9 months. Even though

vaccination seems to protect to a lesser degree against reinfection with the Omicron variant,
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these findings are of public health relevance as they show that previously infected individuals

still benefit from COVID-19 vaccination in all three variant periods.
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SUPREME COURT OF THE STATE OF NEW YORK 
ONONDOGA COUNTY 
  
 
MEDICAL PROFESSIONALS FOR INFORMED 
CONSENT et al 

Petitioners/Plaintiffs, 
 

For a Judgment Pursuant to Article 78 of the CPLR 
-against- 

 
MARY T. BASSETT, in her official capacity as  
Commissioner of Health for the State of New York,  
KATHLEEN C. HOCHUL, in her official capacity  
as Governor of the State of New York, and the  
NEW YORK STATE DEPARTMENT OF  
HEALTH 
  Respondents/Defendants 
  

 
 

 
 
 

 
 
Index No. 008575-22 
 
AFFIDAVIT OF 
EMILY LUTTERLOH 
MD, MPH 
 
 

 
EMILY LUTTERLOH MD, MPH, being duly sworn, deposes and says: 

1. I am the Director of the Division of Epidemiology at the New York State 

Department of Health (“DOH” or the “Department”).  Before taking my current position in July 

2021, I was the Director of the Bureau of Healthcare Associated Infections, a position I held  

since 2011.  I have been employed by the Department since 2010.  In my position, I coordinate 

the Department’s efforts to investigate, reduce, and prevent outbreaks and transmission of 

infectious diseases. 

2. In 1998, I received my MD degree from Indiana University School of Medicine.  

In 2010, I received my Master of Public Health (“MPH”) degree from Johns Hopkins University.  

Before joining the Department in 2010, I served as an attending physician in pediatric infectious 

disease, and then as a Lieutenant Commander and Epidemic Intelligence Service Officer in the 

United States Public Health Service.  I have been licensed to practice medicine in New York 
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State since 2010, and I am Board Certified in Infectious Disease and Pediatric Infectious 

Disease. 

3. My responsibilities as they relate to COVID-19 include oversight of Department 

epidemiologists who advise local health departments, healthcare facilities, and other internal and 

external partners about the pandemic response. Additionally, my responsibilities include writing 

guidance related to epidemiology and the pandemic response and advising other groups within 

the Department and other State agencies about issues related to epidemiology.  

4. I make this affidavit in support of Defendant’s Motion for a Stay pending appeal. 

I am familiar with the facts set forth herein based on personal knowledge and expertise and DOH 

records. I have also reviewed guidance from the Centers for Disease Control & Prevention 

(“CDC”) and the State, executive orders issued by the Governor, as well as studies and 

publications related to COVID-19. 

The Ongoing Necessity of the Vaccination Regulation for Health Care Workers 

5. If 10 NYCRR § 2.61 remains null and unenforceable, new healthcare workers 

being hired will not be subject to the regulation, and previously suspended or terminated 

unvaccinated healthcare workers may return to working in healthcare facilities, some of whom 

will resume patient-facing roles, providing direct care to vulnerable patients.   

6. Lifting the healthcare worker vaccine regulation for any prolonged period of time 

would likely lead to increased cases among healthcare workers and therefore increased 

transmission to the patients they serve. Frontline healthcare workers and vulnerable patients have 

the right to be treated safely in healthcare facilities without unnecessary risk of serious infection. 

COVID-19 vaccine regulation for facilities is a key component of the State of New York’s 
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public health strategy. 

7. Healthcare workers are at high risk for contracting COVID-19. See Exhibit A. 

Healthcare workers who are not vaccinated are at elevated risk of contracting COVID-19, 

making it more likely that they will transmit it to others and that they will be hospitalized due to 

COVID-19. The vaccine regulation is an important step to protect the vulnerable patients that 

healthcare workers care for, as well as their coworkers. 

8. In New York State, unvaccinated people are estimated to be approximately four 

times more likely to contract a first case of COVID-19 compared to fully vaccinated people, 

according to the State’s case tracker.1 

9. In New York State, unvaccinated people are significantly more likely to be 

hospitalized for COVID-19 than fully vaccinated people. For example, in the first week of 

January, unvaccinated people were hospitalized at a rate of  17.61 out of 100,000 unvaccinated 

people, while fully vaccinated people were hospitalized at a rate of 2.55 out of every 100,000 

fully vaccinated people.2 

10. While vaccinated people can still contract and transmit COVID-19, the vaccine 

still reduces transmission by reducing the overall number of cases. Moreover, vaccination, when 

combined with natural immunity, has been shown to provide better protection against infection 

than natural immunity alone. See Exhibit B. 

11. According to a recent study, vaccination also reduces postacute sequelae of 

 
1 “COVID-19 Breakthrough Data”, New York State Department of Health, at 
https://coronavirus.health.ny.gov/covid-19-breakthrough-data (last viewed January 26, 2023). 
2 Ibid. At the time this affidavit was notarized, final data for January was still accruing, but the numbers cited here 
are largely in line with trends in hospitalizations. 
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COVID-19 (persistent symptoms after infection. often known as “long COVID”). See Exhibit C. 

12. Relying on natural immunity alone is not a safe or recommended substitute for 

vaccination. Becoming infected with COVID-19 carries significant health risks for the infected 

individual and those in contact with the individual, so being vaccinated against COVID-19 is the 

only safe choice.3 

13. People seeking treatment in healthcare facilities must be able to access healthcare 

without increasing their risk for contracting COVID-19. The risk is particularly high for people 

who are already medically vulnerable due to illness, injury, or disability, who are more likely to 

be in healthcare facilities than healthy people. Medically vulnerable people should not be 

exposed to an unnecessarily higher risk of severe illness when they seek care. 

14. The State of New York is currently experiencing a healthcare staffing crisis. See 

Exhibit D. Increased rates of transmission and severe illness among healthcare workers could 

exacerbate existing staffing shortages. 

15. Thus far, New York State has experienced high compliance with the vaccine 

regulation, demonstrating just how effective this regulation has been in promoting vaccination 

 
3 Though the CDC and DOH recognize positive serologic tests as sufficient evidence of presumptive immunity to 
measles and rubella, the CDC continues to recommend vaccination as the primary tool to protect against these 
diseases. See “Vaccine Recommendations and Guidelines of the ACIP; Special Situations”, CDC, at 
https://www.cdc.gov/vaccines/hcp/acip-recs/general-recs/special-situations.html#outside (last viewed January 26, 
2023).  Given the rarity of measles and rubella in the United States in the present day, the immunity requirement has 
functionally acted as either an immunization requirement or as an option for those previously vaccinated to 
demonstrate their immunity when they otherwise lack sufficient documentation of their vaccination. According to 
the FDA, the available antibody tests for COVID-19 should not be used to decide if an individual needs a vaccine or 
vaccine booster or if they could infect other people. “Antibody (Serology) Testing for COVID-19: Information for 
Patients and Consumers”, U.S. Food & Drug Administration, at https://www.fda.gov/medical-devices/coronavirus-
covid-19-and-medical-devices/antibody-serology-testing-covid-19-information-patients-and-consumers (last viewed 
January 26, 2023).  Serology is appropriate for diseases people typically only contract once in their lifetime, well-
characterized serology is reliably commercially available, and positive serology indicates essentially complete 
immunity. COVID-19 does not fit this profile.  
 



among healthcare workers. Within one month of Section 2.61 going into effect, 92% of nursing 

home staff, 92% of hospital staff, and 89% of adult care facilities staff had received their first 

vaccine dose. See Exhibit E. As of January 25, 2023, 99% of New York State hospital workers 

were vaccinated. See Exhibit F. However, we should not grow complacent with these high 

vaccination rates. The State of New York needs to continue to keep these, numbers high to 

prevent transmission and protect workers and patients. 

16. Letting the vaccination rates decline only increases the likelihood that newly-

hired or returning unvaccinated healthcare workers will contract COVID-19 and transmit it to 

others. It is imperative that the State prevents the sickness of more New Yorkers or any 

additional burden on our aheady-taxed healthcare system. 

17. At this juncture of the pandemic, vaccination remains a critical part of our public 

health strategy. No New Yorker will be well served if this regulation remains unenforceable. As 

the virus has evolved, the Department has constantly stayed abreast of updates, reevaluated our 

approach to COVID-19, and remained cognizant of updates in international and federal 

guidelines and recommendations. Allowing the regulation to remain enjoined, and by extension, 

enjoining the Department from making any necessary changes to our healthcare worker 

immunization strategy - updates consistent with evolving scientific standards -is detrimental 

to the public health. 

Dated: January~ ;~. 
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Sworn to before me this ,Zf day of January 2023. 

~ufuW'-
Notary Public 

BAILEE BROWN 
NOTARY PUBLIC, STATE OF NEW YORK 

Registration No. 02BR6404131 
Qualified in Albany County . <} 

Commission EXPires February 1 0, 20 2 'I 
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ABSTRACT
OBJECTIVE

To assess the risk of hospital admission for 
coronavirus disease 2019 (covid-19) among patient 
facing and non-patient facing healthcare workers and 
their household members.
DESIGN

Nationwide linkage cohort study.
SETTING

Scotland, UK, 1 March to 6 June 2020.
PARTICIPANTS

Healthcare workers aged 18-65 years, their 
households, and other members of the general 
population.
MAIN OUTCOME MEASURE

Admission to hospital with covid-19.
RESULTS

The cohort comprised 158 445 healthcare workers, 
most of them (90 733; 57.3%) being patient 
facing, and 229 905 household members. Of all 
hospital admissions for covid-19 in the working age 
population (18-65 year olds), 17.2% (360/2097) 
were in healthcare workers or their households. After 
adjustment for age, sex, ethnicity, socioeconomic 
deprivation, and comorbidity, the risk of admission 
due to covid-19 in non-patient facing healthcare 
workers and their households was similar to the risk 
in the general population (hazard ratio 0.81 (95% 
confidence interval 0.52 to 1.26) and 0.86 (0.49 
to 1.51), respectively). In models adjusting for the 

same covariates, however, patient facing healthcare 
workers, compared with non-patient facing healthcare 
workers, were at higher risk (hazard ratio 3.30, 2.13 
to 5.13), as were household members of patient 
facing healthcare workers (1.79, 1.10 to 2.91). After 
sub-division of patient facing healthcare workers into 
those who worked in “front door,” intensive care, and 
non-intensive care aerosol generating settings and 
other, those in front door roles were at higher risk 
(hazard ratio 2.09, 1.49 to 2.94). For most patient 
facing healthcare workers and their households, the 
estimated absolute risk of hospital admission with 
covid-19 was less than 0.5%, but it was 1% and above 
in older men with comorbidity.
CONCLUSIONS

Healthcare workers and their households contributed 
a sixth of covid-19 cases admitted to hospital. 
Although the absolute risk of admission was low 
overall, patient facing healthcare workers and their 
household members had threefold and twofold 
increased risks of admission with covid-19.

Introduction
Severe acute respiratory syndrome coronavirus 2 
(SARS-CoV-2) continues to spread globally, with more 
than 8 million cases of coronavirus disease 2019 
(covid-19) and more than half a million deaths as of 
10 July 2020.1

Healthcare workers, who have been integral to 
the response to covid-19, may be at increased risk 
of contracting SARS-CoV-2 and hence subsequently 
transmitting it to their household, workplace contacts, 
or both.2 3 Estimating the risk in this population is 
important to guide public health measures to protect 
healthcare workers and their families, maintain a 
functioning healthcare system, and control rates of 
secondary transmission within the community.4

Despite this, the extent of these risks is not well 
understood, as most studies have been in single 
centres and limited by small sample sizes and/or 
biased selection and recording of disease.2 5 We are 
well placed to overcome these limitations in Scotland 
for two reasons. Firstly, the overwhelming majority of 
healthcare (especially acute care) is directly delivered 
by the National Health Service (NHS), which also main-
tains a national database on all directly employed staff 
in Scotland, including nursing, medical, and support 
staff and allied health professionals. Secondly, Scotland 
has a well established health record linkage system.6-8
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WHAT IS ALREADY KNOWN ON THIS TOPIC
Several systematic reviews and reports have summarised studies of covid-19 
infections in healthcare workers
Most studies have been small, based in single centres, and cross sectional 
in nature and used methods highly susceptible to bias or restricted their 
populations to physicians and nurses
Studies evaluating the risk of covid-19 infection in household members of 
healthcare workers are lacking

WHAT THIS STUDY ADDS
Healthcare workers and their households contributed a sixth of hospital 
admissions with covid-19 among working age adults
Healthcare workers in patient facing roles—especially those in “front door” 
roles—are, along with their households, at higher risk of admission with covid-19
Importantly, those in non-patient facing roles had similar risks to the general 
population
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Using record linkage, we evaluated the risk of 
admission to hospital with covid-19 among healthcare 
workers in patient and non-patient facing roles along 
with the risk in their household members. We further 
evaluated the risk of admission with covid-19 in patient 
facing healthcare workers in different clinical settings 
including intensive care and “front door” departments.

Methods
Population, data sources, and record linkage

We included healthcare workers if on 1 March 2020 
(the date of the first positive reported case of covid-19 
in Scotland) they were directly employed by the NHS, 
contracted to provide NHS general practice services 
in Scotland, or both. We defined healthcare workers 
as people providing healthcare services, whether 
they did so directly (for example, doctors and nurses) 
or indirectly (for example, laboratory technicians 
or people working with information systems).9 
Healthcare workers’ data came from the Scottish 
Workforce Information Standard System (SWISS) and 
General Practitioner Contractor Database (GPCD) 
(appendix 1). We excluded dental staff and those 
working exclusively in paediatric roles, in addition 
to other exclusions due to incomplete or inconsistent 
data (appendix 2). Healthcare workers’ data were 
linked to the Community Health Index (CHI) database, 
a registry of all patients registered to receive care from 
the NHS in Scotland, close to the complete population. 
The CHI database includes individuals’ CHI number, a 
unique patient identifier used on all healthcare records 
in Scotland.

We used the CHI number to create a cohort 
linking these data on healthcare workers to multiple 
Scotland-wide databases (supplementary figure A). 
These included datasets containing individual level 
clinical information for virology testing for SARS-
CoV-2, general hospital admission data, community 
prescribing, critical care admissions, and the national 
register for deaths (appendix 1).

We also used the CHI database to identify all 
individuals who were not themselves healthcare 
workers but shared a household with a healthcare 
worker. We assigned people to the same household 
if the address (including house and, if included, 
apartment number) on the CHI database was identical 
for both; fuzzy matching was not allowed. These 
household members were then also linked to the 
Scotland-wide datasets to construct a household 
member specific cohort (supplementary figure A). The 
healthcare worker cohort was restricted to the working 
age population (18-65 years), but the household 
member cohort included all ages.

Finally, we appended selected variables from the 
healthcare worker and household member data 
to an existing Scottish case-control study, REACT-
COVID-19.10 REACT-COVID-19 included linked patient 
data (excluding healthcare worker and household 
member status) of all cases with a positive SARS-CoV-2 
test or covid-19 as a cause of death on certification 
in Scotland. We matched each case to 10 age-sex 

geographically (general practice area) matched con-
trols from the Scottish population. We used a nested 
case-control design, as this minimises the time needed 
for data processing and computation without loss of 
statistical power. These data allowed for comparisons 
with the general population, defined as residents of 
Scotland who were not healthcare workers or members 
of their households.

Outcomes

We restricted outcomes to the time period from 1 March 
to 6 June 2020. The primary outcome was admission to 
hospital with covid-19, defined as the first positive test 
for SARS-CoV-2 in hospital and/or the individual being 
admitted within 28 days of testing positive. Secondary 
outcomes reported were admission to intensive care 
and death occurring within 28 days of first testing 
positive. We included tests irrespective of whether they 
were done for screening or clinical purposes. We chose 
hospital admission as the primary outcome because 
milder disease not requiring admission is likely to be 
subject to ascertainment bias (as healthcare workers 
may be more likely to be tested), and because admission 
with covid-19 is a clinically significant event.

Exposure

We defined occupational roles for all healthcare 
workers by using the SWISS/GPCD databases. We 
categorised broad roles into patient facing, non-patient 
facing, or undetermined. We defined roles on the basis 
of formal job titles for nursing staff, allied health 
professionals, and support staff and specialty for 
medical staff. Selected nursing staff were additionally 
assigned on the basis of their working location (for 
example, the emergency department). We deliberately 
made these definitions narrow, assigning around a fifth 
of healthcare workers to “undetermined” (appendix 3). 
We did this to avoid non-differential misclassification 
bias. We assigned household members to the role of 
the associated member of staff (patient facing, non-
patient facing, or undetermined). Where a household 
included more than more than one healthcare worker, 
we applied the highest risk designation.

We further divided patient facing roles into the 
following settings: “front door” (for example, 
paramedics or workers in acute receiving specialties), 
intensive care, non-intensive care but still exposed to 
aerosol generating procedures (for example, workers 
in respiratory medicine), and “other.” We made these 
designations before database linkage (see statistical 
analysis plan). During the course of the pandemic, 
guidance on infection prevention and control was 
updated. The key changes that took place, including 
the release dates, are summarised in appendix 4.

Covariates

Occupation related covariates obtained from 
the healthcare worker database were seniority 
grade, occupation (medical, nursing, allied health 
professional, support, administration, and other), 
length of service, immigration status, and full/part 
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time working status. We obtained age, sex, and fifth of 
the Scottish Index of Multiple Deprivation (SIMD), an 
area based measure of socioeconomic deprivation,11 
from the CHI register. We identified comorbidities 
by using predefined criteria from previous hospital 
admissions (appendix 5), recently dispensed drugs, or 
both. Ethnicity was recorded across multiple datasets 
defined using the ONOMAP algorithm.12

Missing data

A small proportion of people in the SWISS database 
who failed to meet the criteria for inclusion may 
have done so because of missing data (appendix 2). 
However, among those selected, no data were missing 
for the variables included in the regression model, 
other than part time status (which was not collected 
for general practitioners) and ethnicity. For ethnicity, 
missingness was caused when the ONOMAP algorithm 
failed to assign an ethnic group. As this was rare 
(1.22%), we used simple imputation to assign an 
ethnicity based on the most common ethnicity in the 
household or, where this was missing, for all members 
of a household in Scotland.

Statistical analysis

We plotted the cumulative incidence of admission 
to hospital with covid-19 for healthcare workers, 
household members, and working age adults in 
the general population who were not healthcare 
workers or their household members. We obtained 
the denominator for the last group by subtracting the 
healthcare worker and household cohorts from the 
2019 mid-year estimates. In the healthcare worker and 
household cohorts, we modelled hospital admission 
with covid-19 by using Cox regression, calculating 
robust standard errors to allow for clustering due to 
shared household membership and stratifying on 
groups of health board areas to allow for differences 
in baseline hazard. We chose these strata a priori on 
the basis of data for the general Scottish population. 
We treated age as a continuous covariate. To avoid 
residual confounding due to any non-linearity in the 
association between age and the (log) hazard rate, we 
fitted age by using a penalised spline function.

In the case-control study, we did conditional logi-
stic regression. As REACT-COVID-19 used incidence 
density sampling,10 the effect measure estimates 
derived from these case-control analysis are directly 
comparable to those derived from the Cox regression. 
To allow comparison against the general population 
across the cohort and case-control analyses, we used 
the non-patient facing role as a common reference 
group.

We have also provided a separate prespecified 
statistical analysis plan. We used R version 3.6.1 for 
analyses. The analytical code is available at https://
github.com/ChronicDiseaseEpi/hcw/.

Patient and public involvement

No patients were involved in setting the research 
question or the outcome measures, nor were they 

involved in developing plans for design of the study. 
No patients were asked to advise on interpretation or 
writing up of results.

Results
The cohort comprised 158 445 healthcare workers 
and 229 905 household members. Most healthcare 
workers (124 661; 78.7%), but only 88 274 (38.4%) 
household members, were women. More than half 
of healthcare workers (90 733; 57.3%) were patient 
facing, with 32 615 (20.6%) classified as non-patient 
facing and 35 097 (22.2%) as undetermined (table 1). 
Most patient facing healthcare workers were in “front 
door” roles (supplementary table A).

We estimated the total Scottish population to be 
5 463 300, with the working age population (18-65 
years) estimated at 3 452 592 (supplementary figure 
B). Across the entire Scottish population, 6346 hospital 
admissions with covid-19 occurred (table 2 and 
supplementary figure B). REACT-COVID-19 included 
clinical data on all these cases and 10 randomly 
selected controls for each case (supplementary figure 
B).10 Of 6346 hospital admissions with covid-19 in 
Scotland, 33% (n=2097) occurred in the working age 
population (18-65 years). Of these, 1737 (82.8%) 
occurred in the general population, and healthcare 
workers and their household members accounted for 
243 (11.6%) and 117 (5.6%) respectively (table 2 and 
table 3). This meant that healthcare workers and their 
household members accounted for 17.2% (360/2097) 
of admissions with covid-19 while representing 
only 11.2% (388 350/3 452 592) of the working age 
population. Among household members, a further 24 
hospital admissions occurred in 89 327 people below 
the age of 18 or above 65 years (table 3).

Risk of hospital admission with covid-19 in 

healthcare workers

The risk of admission to hospital with covid-19 was 
0.20% (181/90 733), 0.07% (23/32 615), and 0.11% 
(39/35 097) in patient facing, non-patient facing, and 
undetermined healthcare workers (fig 1). With the 
number of covid-19 infections as the denominator, the 
risk of hospital admission with covid-19 was 11.5% 
(23/200) in non-patient facing and 7.3% (181/2485) 
in patient facing healthcare workers. The rate was 
10.5% (39/371) in healthcare workers classified as 
“undetermined.”

Compared with non-patient facing healthcare 
workers, after adjustment for age, sex, socioeconomic 
status, ethnicity, and comorbidity, patient facing 
workers were at a higher risk of hospital admission 
(hazard ratio 3.30, 95% confidence interval 2.13 to 
5.13) (table 2; supplementary table B). We found 
no evidence of interaction (on the relative scale) by 
age, sex, or comorbidity (P values 0.57, 0.15, and 
0.55, respectively). After adjustment for age, sex, 
socioeconomic deprivation, and comorbidity, within 
healthcare workers in patient facing roles, compared 
with those in the “other” category, front door workers 
were more likely to be admitted (hazard ratio 2.09, 

 on 12 D
ecem

ber 2022 by guest. Protected by copyright.
http://w

w
w

.bm
j.com

/
BM

J: first published as 10.1136/bm
j.m

3582 on 28 O
ctober 2020. D

ow
nloaded from

 
RESEARCH 



RESEARCH

4 doi: 10.1136/bmj.m3582 | BMJ 2020;371:m3582 | the bmj

Ta
b

le
 1

 |
 B

a
s

e
li

n
e

 c
h

a
ra

c
te

ri
s

ti
c

s
 o

f 
h

e
a

lt
h

c
a

re
 w

o
rk

e
rs

 a
n

d
 m

e
m

b
e

rs
 o

f 
th

e
ir

 h
o

u
s

e
h

o
ld

s
. 

V
a

lu
e

s
 a

re
 n

u
m

b
e

rs
 (

p
e

rc
e

n
ta

g
e

s
) 

u
n

le
s

s
 s

ta
te

d
 o

th
e

rw
is

e

C
h

a
ra

c
te

ri
s

ti
c

s

H
e

a
lt

h
c

a
re

 w
o

rk
e

rs
H

o
u

s
e

h
o

ld
 m

e
m

b
e

rs
 o

f 
h

e
a

lt
h

c
a

re
 w

o
rk

e
rs

To
ta

l 
 

(n
=

1
5

8
 4

4
5

)

N
o

n
-p

a
ti

e
n

t 
fa

c
in

g
 

h
e

a
lt

h
c

a
re

 w
o

rk
e

rs
 

(n
=

3
2

 6
1

5
)

U
n

d
e

te
rm

in
e

d
 

h
e

a
lt

h
c

a
re

 w
o

rk
e

rs
 

(n
=

3
5

 0
9

7
)

P
a

ti
e

n
t 

fa
c

in
g

 

h
e

a
lt

h
c

a
re

 w
o

rk
e

rs
 

(n
=

9
0

 7
3

3
)

To
ta

l 
h

o
u

s
e

h
o

ld
 

m
e

m
b

e
rs

 o
f 

h
e

a
lt

h
c

a
re

 w
o

rk
e

rs
 

(n
=

2
2

9
 9

0
5

)

H
o

u
s

e
h

o
ld

 o
f 

n
o

n
-p

a
ti

e
n

t 
fa

c
in

g
 

h
e

a
lt

h
c

a
re

 w
o

rk
e

rs
 

(n
=

4
4

 8
1

2
)

H
o

u
s

e
h

o
ld

 o
f 

 

u
n

d
e

te
rm

in
e

d
  

h
e

a
lt

h
c

a
re

 w
o

rk
e

rs
 

(n
=

4
8

 5
3

0
)

H
o

u
s

e
h

o
ld

 o
f 

p
a

ti
e

n
t 

fa
c

in
g

 h
e

a
lt

h
c

a
re

 

w
o

rk
e

rs
 (

n
=

1
3

6
 5

6
3

)

M
e

a
n

 (
S

D
) 

a
g

e
, 

ye
a

rs
4

4
.4

9
 (

1
1

.5
6

)
4

6
.6

4
 (

1
1

.0
9

)
4

5
.7

 (
1

1
.7

)
4

3
.2

4
 (

1
1

.5
1

)
3

0
.8

8
 (

2
0

.9
3

)
3

3
.1

9
 (

2
1

.1
9

)
3

1
.8

6
 (

2
0

.9
8

)
2

9
.7

7
 (

2
0

.7
4

)

Fe
m

a
le

 s
e

x
1

2
4

 6
6

1
 (

7
8

.7
)

2
6

 2
9

9
 (

8
0

.6
)

2
5

 9
1

6
 (

7
3

.8
)

7
2

 4
4

6
 (

7
9

.8
)

8
8

 2
7

4
 (

3
8

.4
)

1
6

 5
8

9
 (

3
7

)
1

8
 6

5
1

 (
3

8
.4

)
5

3
 0

3
4

 (
3

8
.8

)

Fi
ft

h
 o

f 
S

IM
D

:

 
1

 (
le

a
st

 d
e

p
ri

v
e

d
)

2
4

 0
6

6
 (

1
5

.2
)

4
8

9
5

 (
1

5
)

6
7

7
3

 (
1

9
.3

)
1

2
 3

9
8

 (
1

3
.7

)
3

1
 3

3
7

 (
1

3
.6

)
5

9
3

5
 (

1
3

.2
)

8
5

1
0

 (
1

7
.5

)
1

6
 8

9
2

 (
1

2
.4

)

 
2

2
9

 8
9

4
 (

1
8

.9
)

6
3

3
8

 (
1

9
.4

)
7

1
0

0
 (

2
0

.2
)

1
6

 4
5

6
 (

1
8

.1
)

4
1

 4
6

6
 (

1
8

)
8

4
5

7
 (

1
8

.9
)

9
5

3
3

 (
1

9
.6

)
2

3
 4

7
6

 (
1

7
.2

)

 
3

3
1

 2
1

3
 (

1
9

.7
)

6
4

6
5

 (
1

9
.8

)
6

5
7

0
 (

1
8

.7
)

1
8

 1
7

8
 (

2
0

)
4

4
 2

9
1

 (
1

9
.3

)
8

6
2

1
 (

1
9

.2
)

8
7

3
5

 (
1

8
)

2
6

 9
3

5
 (

1
9

.7
)

 
4

3
5

 5
2

8
 (

2
2

.4
)

7
4

3
1

 (
2

2
.8

)
6

9
7

0
 (

1
9

.9
)

2
1

 1
2

7
 (

2
3

.3
)

5
3

 1
9

7
 (

2
3

.1
)

1
0

 4
5

6
 (

2
3

.3
)

1
0

 1
1

7
 (

2
0

.8
)

3
2

 6
2

4
 (

2
3

.9
)

 
5

 (
m

o
st

 d
e

p
ri

v
e

d
)

3
7

 7
4

4
 (

2
3

.8
)

7
4

8
6

 (
2

3
)

7
6

8
4

 (
2

1
.9

)
2

2
 5

7
4

 (
2

4
.9

)
5

9
 6

1
4

 (
2

5
.9

)
1

1
 3

4
3

 (
2

5
.3

)
1

1
 6

3
5

 (
2

4
)

3
6

 6
3

6
 (

2
6

.8
)

E
th

n
ic

 g
ro

u
p

:

 
W

h
it

e
1

5
3

 1
2

6
 (

9
6

.6
)

3
1

 9
9

1
 (

9
8

.1
)

3
3

 8
1

3
 (

9
6

.3
)

8
7

 3
2

2
 (

9
6

.2
)

2
1

9
 9

1
4

 (
9

5
.7

)
4

3
 4

4
5

 (
9

6
.9

)
4

6
 1

6
3

 (
9

5
.1

)
1

3
0

 3
0

6
 (

9
5

.4
)

 
S

o
u

th
 A

si
a

n
3

7
0

4
 (

2
.3

)
4

5
3

 (
1

.4
)

8
9

9
 (

2
.6

)
2

3
5

2
 (

2
.6

)
6

6
0

0
 (

2
.9

)
9

1
9

 (
2

.1
)

1
5

9
4

 (
3

.3
)

4
0

8
7

 (
3

)

 
B

la
ck

6
5

7
 (

0
.4

)
7

0
 (

0
.2

)
1

5
0

 (
0

.4
)

4
3

7
 (

0
.5

)
1

3
8

5
 (

0
.6

)
1

5
7

 (
0

.4
)

3
0

9
 (

0
.6

)
9

1
9

 (
0

.7
)

 
C

h
in

e
se

4
6

2
 (

0
.3

)
4

0
 (

0
.1

)
1

1
5

 (
0

.3
)

3
0

7
 (

0
.3

)
6

7
2

 (
0

.3
)

8
9

 (
0

.2
)

1
7

0
 (

0
.4

)
4

1
3

 (
0

.3
)

 
O

th
e

r
4

9
6

 (
0

.3
)

6
1

 (
0

.2
)

1
2

0
 (

0
.3

)
3

1
5

 (
0

.3
)

1
3

3
4

 (
0

.6
)

2
0

2
 (

0
.5

)
2

9
4

 (
0

.6
)

8
3

8
 (

0
.6

)

C
o

m
o

rb
id

it
y:

2
1

 1
4

3
 (

1
3

.3
)

4
7

0
1

 (
1

4
.4

)
4

8
6

4
 (

1
3

.9
)

1
1

 5
7

8
 (

1
2

.8
)

2
0

 9
7

8
 (

9
.1

)
4

5
9

9
 (

1
0

.3
)

4
8

6
7

 (
1

0
)

1
1

 5
1

2
 (

8
.4

)

 
Is

ch
a

e
m

ic
 h

e
a

rt
 d

is
e

a
se

1
6

1
4

 (
1

.0
)

3
3

8
 (

1
.0

)
4

6
1

 (
1

.3
)

8
1

5
 (

0
.9

)
2

7
9

8
 (

1
3

.3
)

6
3

4
 (

1
3

.8
)

6
7

6
 (

1
3

.9
)

1
4

8
8

 (
1

2
.9

)

 
O

th
e

r 
h

e
a

rt
 d

is
e

a
se

3
7

2
6

 (
2

.4
)

8
1

2
 (

2
.5

)
8

5
4

 (
2

.4
)

2
0

6
0

 (
2

.3
)

4
5

7
7

 (
2

1
.8

)
1

0
3

7
 (

2
2

.5
)

1
0

6
3

 (
2

1
.8

)
2

4
7

7
 (

2
1

.5
)

 
O

th
e

r 
ci

rc
u

la
to

ry
 s

ys
te

m
 d

is
e

a
se

s
2

4
5

0
 (

1
.5

)
4

8
7

 (
1

.5
)

5
9

3
 (

1
.7

)
1

3
7

0
 (

1
.5

)
2

9
6

7
 (

1
4

.1
)

6
4

4
 (

1
4

)
7

2
1

 (
1

4
.8

)
1

6
0

2
 (

1
3

.9
)

 
A

d
va

n
ce

d
 c

h
ro

n
ic

 k
id

n
e

y 
d

is
e

a
se

1
1

0
 (

0
.1

)
4

1
 (

0
.1

)
1

9
 (

0
.1

)
5

0
 (

0
.1

)
1

6
0

 (
0

.8
)

2
6

 (
0

.6
)

4
2

 (
0

.9
)

9
2

 (
0

.8
)

 
 A

st
h

m
a

 a
n

d
 c

h
ro

n
ic

 l
o

w
e

r 
 

re
sp

ir
a

to
ry

 d
is

e
a

se

3
3

4
9

 (
2

.1
)

7
0

5
 (

2
.2

)
7

7
1

 (
2

.2
)

1
8

7
3

 (
2

.1
)

4
1

6
9

 (
1

9
.9

)
8

6
1

 (
1

8
.7

)
9

6
5

 (
1

9
.8

)
2

3
4

3
 (

2
0

.4
)

 
N

e
u

ro
lo

g
ic

a
l 

d
is

o
rd

e
rs

6
9

1
 (

0
.4

)
1

7
3

 (
0

.5
)

1
2

9
 (

0
.4

)
3

8
9

 (
0

.4
)

1
0

1
1

 (
4

.8
)

2
1

6
 (

4
.7

)
2

2
9

 (
4

.7
)

5
6

6
 (

4
.9

)

 
S

e
v
e

re
 l

iv
e

r 
d

is
e

a
se

9
6

 (
0

.1
)

1
5

 (
0

)
2

7
 (

0
.1

)
5

4
 (

0
.1

)
1

3
4

 (
0

.6
)

2
9

 (
0

.6
)

2
9

 (
0

.6
)

7
6

 (
0

.7
)

 
M

a
li

g
n

a
n

t 
n

e
o

p
la

sm
s

5
6

6
2

 (
3

.6
)

1
3

2
3

 (
4

.1
)

1
2

6
9

 (
3

.6
)

3
0

7
0

 (
3

.4
)

3
8

8
0

 (
1

8
.5

)
8

5
3

 (
1

8
.5

)
8

9
8

 (
1

8
.5

)
2

1
2

9
 (

1
8

.5
)

 
 D

is
o

rd
e

rs
 o

f 
o

e
so

p
h

a
g

u
s,

 s
to

m
a

ch
, 

a
n

d
 d

u
o

d
e

n
u

m

3
8

8
6

 (
2

.5
)

8
7

2
 (

2
.7

)
8

5
4

 (
2

.4
)

2
1

6
0

 (
2

.4
)

3
4

9
6

 (
1

6
.7

)
7

7
6

 (
1

6
.9

)
7

8
7

 (
1

6
.2

)
1

9
3

3
 (

1
6

.8
)

 
D

ia
b

e
te

s,
 t

yp
e

 1
1

0
8

0
 (

0
.7

)
2

4
9

 (
0

.8
)

2
2

7
 (

0
.6

)
6

0
4

 (
0

.7
)

1
2

0
4

 (
5

.7
)

2
5

0
 (

5
.4

)
2

3
4

 (
4

.8
)

7
2

0
 (

6
.3

)

 
D

ia
b

e
te

s,
 t

yp
e

 2
3

7
6

3
 (

2
.4

)
9

4
4

 (
2

.9
)

9
7

2
 (

2
.8

)
1

8
4

7
 (

2
)

4
7

6
2

 (
2

2
.7

)
1

0
9

3
 (

2
3

.8
)

1
2

1
0

 (
2

4
.9

)
2

4
5

9
 (

2
1

.4
)

 
D

ia
b

e
te

s,
 t

yp
e

 u
n

k
n

o
w

n
2

8
4

 (
0

.2
)

8
0

 (
0

.2
)

5
8

 (
0

.2
)

1
4

6
 (

0
.2

)
3

0
2

 (
0

.1
)

7
2

 (
0

.2
)

7
2

 (
0

.1
)

1
5

8
 (

0
.1

)

C
o

m
o

rb
id

it
y 

co
u

n
t:

 
0

1
3

7
 3

0
2

 (
8

6
.7

)
2

7
 9

1
4

 (
8

5
.6

)
3

0
 2

3
3

 (
8

6
.1

)
7

9
 1

5
5

 (
8

7
.2

)
2

0
8

 9
2

7
 (

9
0

.9
)

4
0

 2
1

3
 (

8
9

.7
)

4
3

 6
6

3
 (

9
0

)
1

2
5

 0
5

1
 (

9
1

.6
)

 
1

1
6

 9
2

4
 (

1
0

.7
)

3
7

1
4

 (
1

1
.4

)
3

8
5

8
 (

1
1

)
9

3
5

2
 (

1
0

.3
)

3
1

 3
3

7
 (

1
3

.6
)

5
9

3
5

 (
1

3
.2

)
8

5
1

0
 (

1
7

.5
)

1
6

 8
9

2
 (

1
2

.4
)

 
≥

2
4

2
1

9
 (

2
.7

)
1

0
0

6
 (

2
.9

)
9

8
7

 (
3

)
2

2
2

6
 (

2
.5

)
1

5
 4

6
5

 (
6

.7
)

3
3

9
5

 (
7

.6
)

3
5

2
6

 (
7

.3
)

8
5

4
4

 (
6

.3
)

Im
m

ig
ra

ti
o

n
 s

ta
tu

s*
:

 
U

K
 n

a
ti

o
n

a
l

1
5

2
 6

3
7

 (
9

6
.3

)
3

4
 9

5
5

 (
9

9
.6

)
3

2
 5

5
0

 (
9

9
.8

)
8

5
 1

3
2

 (
9

3
.8

)
-

-
-

-

 
N

o
n

-U
K

 n
a

ti
o

n
a

l
8

0
4

 (
0

.5
)

1
4

2
 (

0
.4

)
6

5
 (

0
.2

)
5

9
7

 (
0

.7
)

-
-

-
-

W
h

o
le

 o
r 

p
a

rt
 t

im
e

*:
-

-
-

-

 
W

h
o

le
 t

im
e

8
8

 6
3

4
 (

5
5

.9
)

1
7

 2
3

2
 (

4
9

.1
)

2
0

 2
2

1
 (

6
2

)
5

1
 1

8
1

 (
5

6
.4

)
-

-
-

-

 
P

a
rt

 t
im

e
6

4
 8

0
7

 (
4

0
.9

)
1

7
 8

6
5

 (
5

0
.9

)
1

2
 3

9
4

 (
3

8
)

3
4

 5
4

8
 (

3
8

.1
)

-
-

-
-

S
IM

D
=

S
co

tt
is

h
 I

n
d

e
x 

o
f 

M
u

lt
ip

le
 D

e
p

ri
va

ti
o

n
.

*I
m

m
ig

ra
ti

o
n

 s
ta

tu
s 

a
n

d
 w

h
o

le
 o

r 
p

a
rt

 t
im

e
 s

ta
tu

s 
a

re
 n

o
t 

in
cl

u
d

e
d

 i
n

 G
e

n
e

ra
l 

P
ra

ct
it

io
n

e
r 

C
o

n
tr

a
ct

o
r 

D
a

ta
b

a
se

, 
so

 p
e

rc
e

n
ta

g
e

s 
d

o
 n

o
t 

su
m

 t
o

 1
0

0
%

 f
o

r 
th

e
se

 v
a

ri
a

b
le

s.

 on 12 D
ecem

ber 2022 by guest. Protected by copyright.
http://w

w
w

.bm
j.com

/
BM

J: first published as 10.1136/bm
j.m

3582 on 28 O
ctober 2020. D

ow
nloaded from

 
RESEARCH 



RESEARCH

the bmj | BMJ 2020;371:m3582 | doi: 10.1136/bmj.m3582 5

1.49 to 2.94). For workers in (non-intensive care) 
aerosol generating procedures roles, the risk was 
similarly increased, although the confidence interval 
included the null (hazard ratio 1.91, 0.90 to 4.07). 
Only 1348 healthcare workers were assigned to the 
intensive care category, among whom fewer than five 
hospital admissions occurred, all at an early stage of 
the pandemic (hazard 1.22, 0.29 to 5.09) (fig 2).

Compared with the general population, the risk 
among non-patient facing healthcare workers was 
not increased, including after adjustment for age, sex, 
socioeconomic deprivation, and comorbidity (hazard 
ratio 0.81, 0.52 to 1.26) (table 2). Healthcare workers 
with an undetermined role had an intermediate level 
of risk between that of patient facing and non-patient 
facing healthcare workers.

In the cumulative incidence plots (fig 1), the risk 
seemed to plateau earlier in non-patient facing 
healthcare workers and in the general population than 
in patient facing healthcare workers. In exploratory 
analyses, we therefore compared the risk in patient 
facing healthcare workers with that in the general 
population (too few cases occurred in May for models 
comparing non-patient facing healthcare workers to 
converge) over time; conditioning on age and sex, the 
hazard ratios were 2.64 (1.82 to 3.82), 4.18 (3.29 to 
5.30), and 6.44 (4.00 to 10.37) for March, April, and 
May respectively (P for interaction=0.01).

In further exploratory analysis, we evaluated the 
risk of hospital admission with covid-19 within 
occupational roles in healthcare workers (using 
nursing and midwifery staff as the referent). Absolute 
risk across occupational roles ranged from 0.07% in 
administrative staff to 0.20% in nursing and midwifery 
staff (supplementary table C). Given the small number 
of admissions within some occupational groups, 
drawing strong conclusions as to whether any specific 
occupational role carried a higher adjusted risk of 
admission was difficult. The confidence intervals were 
wide, and all risk estimates crossed the null.

Risk of hospital admission with covid-19 in 

household members of healthcare workers

The risk of admission to hospital with covid-19 was 
0.07% (89/136 563), 0.04% (20/44 812), and 0.07% 
(32/48 530) in household members of patient facing, 
non-patient facing, and undetermined healthcare 
workers (fig 1). The overall absolute risk in household 
members of healthcare workers below the age of 18 
years was low (5/78 253; 0.01%).

Associations seen among household members 
were similar, albeit attenuated, to those seen among 
healthcare workers. In models adjusting for age and 
sex, compared with household members of non-
patient facing healthcare workers, those in households 
of patient facing healthcare workers had a higher risk 
of hospital admission (hazard ratio 1.82, 1.12 to 2.96). 
We also saw this association after adjusting for age, sex, 
ethnicity, socioeconomic deprivation, and comorbidity 
(hazard ratio 1.79, 1.10 to 2.91). Those in households 
of non-patient facing healthcare workers had a similar Ta
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risk to that seen in the general population (hazard ratio 
0.86, 0.49 to 1.51) (table 2; supplementary table D).

Age, sex, and comorbidity

Figure 3 and figure 4 illustrate the absolute 90 day 
risk (from 1 March 2020) to healthcare workers and 
their household members based on Cox models 
adjusting for role, age, sex, and comorbidity. For 
most healthcare workers and household members, 
the risks remained below 0.5%. Only older men with 
at least one comorbidity who were in patient facing 
roles, or who were household members of a patient 
facing healthcare worker, had risks approaching 1% 
or higher. Among patient facing healthcare workers, 
5% (4614/90 733) had a household member, or were 
themselves, in this higher risk group (male, aged 60 
years, with one or more comorbidity).

Characteristics and outcomes of healthcare 

workers, household members, and general 

population members admitted to hospital with 

covid-19

Among hospital admissions with covid-19, compared 
with the general population, healthcare workers 
were similar in terms of age and comorbidity (table 
3). However, the rates of admission to intensive care 
were lower (30 (12.3%) in healthcare workers and 279 
(16.1%) in the working age population), and a lower 
proportion of deaths occurred within 28 days (6 (2.5%) 
v 227 (13.1%)). Household members were more similar 
to the general population.

Discussion
In nearly 160 000 healthcare workers and 250 000 
household members of healthcare workers, we 
found that admission to hospital with covid-19 was 

uncommon, with an overall risk of less than 0.5% 
during the covid-19 pandemic period (1 March 2020 to 
6 June 2020). Compared with other adults of working 
age, however, this risk was higher. Accounting for age, 
sex, and other confounders, patient facing healthcare 
workers and members of their households were, 
respectively, threefold and twofold more likely to be 
admitted to hospital. Healthcare workers and their 
households accounted for one in six of all admissions 
with covid-19 in the working age population (18-65 
years).

Across both the general and the healthcare worker 
populations, the absolute risk of hospital admissions 
remains relatively small, ranging from 0.06% to 0.20%. 
This low absolute risk reflects the fact that risk from 
covid-19 is strongly related to age and that most adults 
(and all healthcare workers) included our analyses were 
aged between 18 and 65 years. Nevertheless, within 
healthcare workers who were admitted to hospital, a 
non-trivial proportion resulted in admission to critical 
care or death. Among admitted healthcare workers, 
one in eight were admitted into critical care and six 
(2.5%) died; in admitted household members, one 
in five were admitted to critical care and 18 (12.9%) 
died. Therefore, as well as having implications for the 
transmission of covid-19,3 13 and the sustainability 
and deliverability of healthcare,4 these findings have 
implications for the safety and wellbeing of healthcare 
workers and their households.14

Comparison with other studies and policy 

implications

We report the risk of covid-19 in nearly 250 000 
household members of healthcare workers. Previous 
evidence on the risk of covid-19 to household members 
of healthcare workers is sparse,15 despite evidence 

Table 3 | Characteristics of patients admitted to hospital with covid-19 among healthcare workers, members of their households, and working age 

population of Scotland. Values are numbers (percentages) unless stated otherwise

Characteristics

Population (working age)  

(n=1737)

Healthcare workers*  

(n=243)

Household members of  

healthcare worker* (n=141)

Mean (SD) age, years 52.5 (10.5) 49.2 (10.1) 53.9 (15.0)

Age strata:

 <18 years - - 5 (3.5)

 18-65 years 1737 (100.0) 243 (100.0) 117 (83.9)

 >65 years - - 19 (13.5)

Male sex 953 (54.9) 75 (30.9) 113 (80.1)

Comorbidity:

 Ischaemic heart disease 44 (2.5) 8 (3.3) 6 (4.3)

 Other heart disease 12 (0.7) <5 <5

 Other circulatory system diseases 3 (0.2) 0 0

 Asthma and chronic lower respiratory disease 7 (0.4) <5 0

 Neurological disorders 4 (0.2) 0 0

 Malignant neoplasms 6 (0.3) 0 0

 Disorders of oesophagus, stomach, and duodenum 1 (0.1) 0 0

 Diabetes, type 1 8 (0.5) <5 <5

 Diabetes, type 2 150 (8.6) 15 (6.2) 18 (12.8)

 Diabetes, type unknown 5 (0.3) <5 <5

 Any comorbidity 219 (12.6) 28 (11.5) 27 (19.1)

Critical care admission or death:

 Intensive care 279 (16.1) 30 (12.3) 28 (19.9)

 Died 227 (13.1) 6 (2.5) 18 (12.8)

*Cells with count less than 5 appear as <5 in accordance with disclosure guidance.
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that their safety is of major importance to healthcare 
workers.14 We show that the risk of hospital admission 
with covid-19 was nearly twofold higher in household 

members of patient facing compared with non-patient 
facing healthcare workers. Therefore, the susceptibility 
of household members, as well as healthcare workers 
themselves, needs to be considered when assessing 
occupational risk.

Several studies have reported an increased risk 
of covid-19 infection and high prevalence of SARS-
CoV-2 in healthcare workers, especially in front line  
workers.2 5 15-18 However, many of these reports were 
small, single centre, and cross sectional in nature and 
used methods highly susceptible to bias or restricted 
their populations to physicians and nurses.2 5 19 20 
In a large healthcare worker population including a 
wide range of occupations with robust adjustment for 
confounding factors, we provide strong evidence that 
patient facing healthcare workers are at moderately 
increased risk of experiencing a sufficiently severe form 
of covid-19 to need hospital admission. We provide 
further evidence that within patient facing healthcare 
workers, those categorised as working in “front door” 
specialties are at the highest risk of admission with 
covid-19, probably reflecting the higher seroprevalence 
rates of SARS-CoV-2 in this population.21

In response to emerging evidence and international 
guidance, the NHS in Scotland introduced several 
changes to infection prevention and control guidance 
during the course of the pandemic.22 Despite this, 
the differential in risk between the general working 
age population (who had at this time minimal 
contacts outside their own households) and patient 
facing healthcare workers did not fall and may 
have increased. In contrast, the risk seemed to fall 
quickly in the “higher risk” intensive care settings. 
Consistent with international guidance, the NHS 
in Scotland recommends higher levels of personal 
protective equipment in higher risk settings, such as 
intensive care.22 In this context, it is notable that less 
than five healthcare workers based in intensive care 
were admitted to hospital, all of whom first tested 
positive for SARS-CoV-2 in early March. In view of 
the small numbers of staff in intensive care settings, 
considerable caution is needed in interpreting this 
finding, but it is consistent with a recent report from 
Wuhan that no healthcare workers in high risk clinical 
areas tested positive for SARS-CoV-2 in the context of 
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robust infection control measures being in place.23 
Together with the observations that the relative risk, 
compared with the general population, in patient 
facing healthcare workers continued to rise during 
the course of pandemic and that the overall risk was 
highest in front door healthcare workers, these findings 
raise particular concerns about moderate exposure 
settings, in terms of both the risk to staff and the risk of 
transmitting infection to the wider community.

In moderate risk settings, where patients may have 
only suspected, or even unsuspected, covid-19, the use 
of more resource intensive and burdensome personal 
protective equipment of the kind deployed in high 
risk settings is very challenging.24 25 One proposed 
alternative, or additional, measure to improve safety is 
therefore to redeploy healthcare workers from patient 
facing to non-patient facing roles if they or their 

households are more susceptible to severe disease. 
Our findings suggest that this may be a feasible 
policy for two reasons. Firstly, non-patient facing 
healthcare workers and their households had similar 
risks of hospital admission to the general population. 
Secondly, the proportion of patient facing healthcare 
workers who themselves, or whose households, were 
at increased risk of admission (up to 1%) was low at 
around one in 20.

Limitations of study

Several limitations need to be considered. Firstly, given 
the small number of deaths in the healthcare worker 
population, we were unable to estimate the risk of 
covid-19 related mortality compared with the general 
population. The Office for National Statistics (ONS) 
in England did not find increased covid-19 mortality 
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Fig 3 | 90 day risk of admission to hospital with covid-19 from 1 March 2020 by age, sex, comorbidity count (none, one, or two or more), and 

occupational role in healthcare workers. Central estimates and 95% CIs were obtained from Cox regression models on age (with penalised splines to 

allow for non-linearity), sex, and comorbidity count
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among healthcare workers.26 Several reasons exist 
why hospital admission might be increased without 
an increase in deaths. Although we identified a cohort 
of healthcare workers, and sub-divided these by 
occupational roles, finding a risk only in patient facing 
healthcare workers, the ONS study relied on self-
reporting for the population at risk, with information 
provided by the next of kin at registration. The ONS also 
reported mortality for healthcare workers regardless 
of their role.26 Furthermore, healthcare workers may 
present earlier, improving their survival for a given 
severity of covid-19, and/or they may have a lower 
threshold for admission. Secondly, we defined cases in 
our cohort on the basis of positive tests for SARS-CoV-2. 
The sensitivity of polymerase chain reaction tests 
for SARS-CoV-2 is 80-90% depending on the testing 
strategy,27 meaning that a proportion of true cases 

would have been misclassified. Thirdly, although we 
saw clear differences in risks across different exposure 
groups (patient facing and non-patient facing), and 
even within patient facing groups (for example, front 
door versus others), individuals within these groups 
will have differed in terms of the amount of time they 
spent in close contact with patients with covid-19. 
Our datasets were unable to define this degree of 
exposure. Therefore, in applying our findings, health 
service providers should consider how typical a 
healthcare worker is with respect to other healthcare 
workers in meeting our exposure definitions. Fourthly, 
given that the healthcare workers in our cohort were 
predominantly white, our analysis lacked power to 
comment on the risk of hospital admission in ethnic 
minority groups.28 Finally, we were unable to identify 
healthcare workers who would have been redeployed 
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or advised to shield. Not accounting for this measure 
would have likely attenuated our risk estimates.

Conclusions

As the northern hemisphere enters winter and non-
pharmacological measures in populations are relaxed, 
governments, healthcare managers, and occupa-
tional health specialists need to consider how best to 
protect healthcare workers in the event of a resurgent 
pandemic. This is necessary to protect the healthcare 
workers and their families,14 in addition to reducing 
onward transmission into the community,4 13 and 
to maintain a functioning healthcare system. Our 
findings from the “first wave” in Scotland show that 
healthcare workers in patient facing roles—especially 
those in “front door” roles—are, along with their 
households, at particular risk. Crucially, those in non-
patient facing roles had similar risks to the general 
population. These findings should inform decisions 
about the organisation of health services, the use of 
personal protective equipment, and redeployment.
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Infectiousness of SARS-CoV-2 breakthrough 
infections and reinfections during the 
Omicron wave

Sophia T. Tan1, Ada T. Kwan2,3, Isabel Rodríguez-Barraquer1,3, Benjamin J. Singer1, 
Hailey J. Park1, Joseph A. Lewnard4,5,6, David Sears3,7 & Nathan C. Lo    1,3

Severe acute respiratory syndrome coronavirus 2 (SARS-CoV-2) 
breakthrough infections in vaccinated individuals and reinfections in 
previously infected individuals have become increasingly common. 
Such infections highlight a broader need to understand the contribution 
of vaccination, including booster doses, and natural immunity to the 
infectiousness of individuals with SARS-CoV-2 infections, especially in 
high-risk populations with intense transmission, such as in prisons. Here 
we show that both vaccine-derived and naturally acquired immunity 
independently reduce the infectiousness of persons with Omicron 
variant SARS-CoV-2 infections in a prison setting. Analyzing SARS-CoV-2 
surveillance data from December 2021 to May 2022 across 35 California 
state prisons with a predominately male population, we estimate that 
unvaccinated Omicron cases had a 36% (95% confidence interval (CI): 
31–42%) risk of transmitting infection to close contacts, as compared 
to a 28% (25–31%) risk among vaccinated cases. In adjusted analyses, we 
estimated that any vaccination, prior infection alone and both vaccination 
and prior infection reduced an index case’s risk of transmitting infection 
by 22% (6–36%), 23% (3–39%) and 40% (20–55%), respectively. Receipt of 
booster doses and more recent vaccination further reduced infectiousness 
among vaccinated cases. These findings suggest that, although vaccinated 
and/or previously infected individuals remain highly infectious upon 
SARS-CoV-2 infection in this prison setting, their infectiousness is reduced 
compared to individuals without any history of vaccination or infection. 
This study underscores benefit of vaccination to reduce, but not eliminate, 
transmission.

Transmission dynamics of severe acute respiratory syndrome coro-
navirus 2 (SARS-CoV-2) have shifted over the course of the pandemic 
due to widespread vaccination, natural infection and emergence of 
novel variants1. Although the early pandemic was characterized by 
infections in fully susceptible individuals, SARS-CoV-2 breakthrough 

infections among vaccinated individuals and reinfections among previ-
ously infected individuals are now increasingly frequent2–4. After the 
emergence of the highly infectious Omicron variant in December 2021, 
the United States observed the largest surge in Coronavirus Disease 
2019 (COVID-19) cases to date5. Determining the impact of vaccination, 
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index case for at least one night while the index case was infectious 
(assuming a 5-day infectious period after a positive test22); we required 
the close contact to have a negative SARS-CoV-2 test within 2 days of 
first exposure as well as follow-up testing data within 14 days after last 
exposure (64% of close contacts met both criteria). Each index case 
was assigned a single close contact at random if multiple contacts 
were identified (<0.1% of cases). Further description of inclusion and 
exclusion criteria that were needed to address concerns for confound-
ing and misclassification is available in the Methods.

We matched unvaccinated index cases (n = 273) and vaccinated 
index cases (n = 953) by institution (exactly) and time (within 30 days) 
and by a propensity score (for receipt of vaccination), excluding cases 
without eligible matches (Fig. 2). We matched an average of 3.5 (IQR: 
2–4) vaccinated index cases to each unvaccinated index case (Supple-
mentary Fig. 3). We observed good balance across matched index cases 
(Supplementary Figs. 4 and 5). The mean duration of exposure of close 
contacts to index cases was 2.4 days for unvaccinated index cases and 
2.2 days for vaccinated index cases (Supplementary Fig. 6). The average 
duration from a close contact’s first exposure to subsequent testing 
for contacts exposed to a vaccinated and unvaccinated index case was 
both 6.2 days, and the mean duration of last eligible follow-up testing in 
close contacts occurred at day 10 after first exposure for unvaccinated 
index cases and 10.6 days for vaccinated index cases (Supplementary 
Fig. 7). The distribution of secondary cases from time since exposure 
was similar between vaccinated and unvaccinated index cases (6.7 days 
versus 5.7 days; Supplementary Fig. 8). Descriptive data on the study 
population’s demographics, vaccine uptake and prior infections are 
shown in Table 1 and Supplementary Table 1.

Infectiousness of SARS-CoV-2 breakthrough infections and 
reinfections
Over an average 2.3 days of exposure to the index case, the unadjusted 
risk of transmission to all close contacts of index cases was 30% (95% 
CI: 27–32%). Unvaccinated index cases had a 36% (31–42%) risk of trans-
mitting to close contacts, whereas vaccinated index cases had a 28% 
(25–31%) risk of transmitting to close contacts (Fig. 3). Index cases with 
a history of prior SARS-CoV-2 infection (that is, reinfection) had a lower 
risk of transmitting to close contacts (23% (19–27%)) than index cases 
with no history of prior infection (33% (30–37%)); reduced risk of trans-
mission from index cases who were previously infected was apparent in 
strata of index cases who had or had not been vaccinated and who did 
or did not receive a booster dose (Fig. 3 and Supplementary Table 2).

Adjusting for duration of exposure between index cases and close 
contacts, close contacts’ history of vaccination and prior infection, 
facility effects and background SARS-CoV-2 incidence via a robust 
Poisson regression model, we estimated that index cases who had 
received ≥1 COVID-19 vaccine doses had a 22% (6–36%) lower risk of 
transmitting infection than unvaccinated index cases. In analyses that 
further accounted for the number of vaccine doses received by an index 
case, each additional dose was associated with an average 11% reduction 
(5–17%) in risk of transmission to the close contact (Fig. 4 and Sup-
plementary Tables 4 and 5). Prior SARS-CoV-2 infection was similarly 
associated with a 23% reduction (3–39%) in risk of transmission from 
the index case. Having both prior vaccination and SARS-CoV-2 infection 
was associated with a 40% (20–55%) reduction in risk of transmission 
by the index case, based on a linear combination of regression coef-
ficients (Fig. 4); we did not identify evidence of interaction between 
vaccination and prior natural infection associated with transmission 
risk (Supplementary Table 6).

We assessed the association between time since last vaccine dose 
and/or natural infection on infectiousness of a SARS-CoV-2 infection 
and found that time since last dose of a COVID-19 vaccine (as a con-
tinuous variable) was associated with increased infectiousness of 
SARS-CoV-2 infections; for every five additional weeks since last vac-
cine dose, SARS-CoV-2 breakthrough infections were 6% (2–11%) more 

including booster doses, and prior infection on the infectiousness 
of individuals with Omicron variant infections remains necessary to 
understand transmission dynamics of these variants.

There are limited data on the infectiousness of breakthrough 
SARS-CoV-2 infections in vaccinated individuals and reinfections with 
the Omicron variant, especially in high-risk transmission settings, such 
as prisons. Before the Omicron variant, available data on the infectious-
ness of SARS-CoV-2 breakthrough infections in vaccinated individuals 
was mixed; there was evidence to support reduced infectiousness of 
breakthrough infections in household studies and through study of 
viral kinetics6–8, although other studies have found no difference in the 
infectiousness of primary and breakthrough SARS-CoV-2 infections9,10. 
These data were predominately among individuals immunized only 
with primary series doses6–10. More recent data from household studies 
of Omicron variant transmission support that vaccination may reduce 
infectiousness, although they are often limited in capturing detailed 
aspects of the transmission environment and accounting for interac-
tion with prior infection11–13.

Studying the transmission dynamics of the SARS-CoV-2 Omicron 
variant and the impact of vaccination and prior infection is especially 
important in vulnerable, high-risk populations with intense ongoing 
transmission, such as the incarcerated population. The COVID-19 
pandemic has disproportionately affected incarcerated individuals14,15, 
as transmission of SARS-CoV-2 remains high in prison settings, fueled, 
in part, by overcrowding, poor or lack of ventilation and introduction 
from community sources despite high vaccination rates among resi-
dents14,16–21. In this study, we report on the infectiousness of SARS-CoV-2 
infections occurring in vaccinated individuals and/or those with prior 
infection relative to unvaccinated and previously uninfected individu-
als who were incarcerated in a US state prison system during the first 
5 months of the Omicron wave (subvariants BA.1 and BA.2). Our find-
ings have broad implications for public health policy, with particular 
relevance to incarcerated populations and other high-density congre-
gate living environments.

Results
SARS-CoV-2 infections and testing within the study 
population
We analyzed detailed records of SARS-CoV-2 infection and housing data 
from all 35 adult institutions in California’s state prison system during 
periods of high-volume testing, assessing risk of transmission between 
individuals sharing a cell with solid doors and walls. We aimed to assess 
the infectiousness of Omicron variant SARS-CoV-2 infections in con-
firmed index cases, stratified by their vaccine status and prior infection 
history. We analyzed data during a 5-month interval (15 December 
2021 to 23 May 2022) of widespread circulation of Omicron variants 
(subvariants BA.1 and BA.2), during periods of both systematic and 
reactive SARS-CoV-2 testing. In total, there were 22,334 confirmed 
SARS-CoV-2 infections and 31 hospitalizations due to COVID-19 in the 
study population (n = 111,687) during the study period (Figs. 1 and 2 and 
Supplementary Fig. 1). The study population was 97% male based on the 
population incarcerated in these institutions. Residents were tested 
on average 8.1 times (interquartile range (IQR): 4–11) for SARS-CoV-2 
over the 5-month period. The average time between tests in the study 
population was 11.7 days (IQR: 4–10) (Supplementary Fig. 2). Most index 
cases were moved into quarantine or isolation within 3 days of their 
first positive test. Additional details on testing, quarantine and isola-
tion in California state prisons are included in Supplementary Notes.

We identified 1,226 index cases over the study period based on 
the inclusion criteria of having a positive SARS-CoV-2 diagnostic test 
(without a prior positive test in the preceding 90 days), continuous 
incarceration beginning before 1 April 2020 (to ensure reliable report-
ing of prior SARS-CoV-2 infection) and a valid close contact in a shared, 
closed-door cell (Figs. 1 and 2 and Supplementary Fig. 1). We defined 
close contacts of the index case as residents who shared a cell with an 
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likely to transmit infection to close contacts. We did not observe a sta-
tistically significant relationship between time since last SARS-CoV-2 
infection and risk of transmission (Supplementary Table 7 and Sup-
plementary Fig. 9).

We conducted a number of sensitivity and additional model analy-
ses to evaluate the robustness of the study findings. We evaluated 
primary study outcomes when relaxing exclusion criteria for close 
contacts; any COVID-19 vaccination was associated with a 23% (8–35%) 
reduction in attack rate when we included close contacts who tested 
positive within 2 days of exposure to the first index case and a 19% 

(3–33%) reduction when we removed the requirement of a negative test 
in close contacts within 2 days of first exposure to an index case (Sup-
plementary Table 8). Study findings were also similar across changes 
in the matching process (Supplementary Table 9). Varying definitions 
of the start and duration of the infectious period attenuated some 
of the findings (Supplementary Table 10). We found that excluding 
index cases who received the Ad26.COV2 vaccine due to its reduced 
effectiveness compared to mRNA vaccines led to similar results (Sup-
plementary Table 11). We repeated the primary adjusted analysis using 
a logistic regression model and found that both prior vaccination (odds 
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Fig. 1 | SARS-CoV-2 infections and vaccination over time in the study 
population in California state prisons. We obtained data on SARS-CoV-2 
infections, vaccination and contact history for residents incarcerated in the 
California state prison system from 1 March 2020 to 20 May 2022. a, Number of 
SARS-CoV-2 infections over time in the California state prison system. b, Number 
of COVID-19 index cases included in the analysis over time, stratified by history 

of prior natural infection and vaccination. c, Number of COVID-19 index cases 
by institution during the Omicron wave (15 December 2021 to 20 May 2022) 
included in the analysis. d, COVID-19 vaccine coverage over time for residents 
in the California state prison system by primary series and booster dose. The 
shaded region in a and d corresponds with the Omicron variant wave.
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ratio (OR) 0.66 (0.48–0.91)) and prior infection (OR 0.68 (0.49–0.95)) 
were associated with reduced odds of infection in close contacts (Sup-
plementary Table 12). Additional details on sensitivity analyses are 
available in the Methods.

Transmission from primary infections, breakthrough 
infections and reinfections
We estimated that primary infections (15% of index cases) contrib-
uted to 20% (16–25%) of transmission to secondary cases; break-
through infections (49% of index cases) contributed to 52% (47–57%) 

of transmission to secondary cases; reinfections (7% of index cases) 
contributed to 7% (5–10%) of transmission to secondary cases; and 
breakthrough infections in previously infected residents (29% of index 
cases) contributed to 21% (17–26%) of transmission to secondary cases 
in the study population. We observed similar results over the entire 
study period (Supplementary Table 13).

Discussion
Using detailed epidemiologic data from SARS-CoV-2 surveillance within 
the California state prison system, we found that vaccination and prior 

Residents with both COVID-
19 data and housing data
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testing data
(n = 155,694)

Residents with housing data
(n = 164,266)

COVID-19 cases
(n = 74,261)

Excluded as index cases if: 
-Incarcerated after 31 March 2020
 (8,163)
-Negative PCR test during 
 infectious period (161)
-No housing data during infectious 
 period (12)
-Did not stay in housing in a 180 
 cell, 270 cell or solid-door cell
 during infectious period (7,106)

Excluded residents with no 
COVID-19 testing data

(n = 9,039)

Excluded residents with no 
housing data

(n = 467)

COVID-19 index cases before matching 
(n = 1,393)

Unvaccinated index cases (n1 = 283)
Vaccinated index cases (at least 14 days after 

first dose) (n2 = 1,110)

Close contacts (n = 1,407)

COVID-19 cases
(n = 6,892)

Excluded as index cases if: 
-No contacts (2,867)
-Any contact has a positive test 
 within 2 days after first exposure 
 (1,232)

COVID-19 index cases after matching 
(n = 1,226)

Unvaccinated index cases (n1 = 273)
Vaccinated index cases (at least 14 days after 

first dose) (n2 = 953)

Excluded if: 
-No eligible matches (167)

COVID-19 cases after 
15 December 2021

(n = 22,334)

Excluded as index cases if: 
-First positive test occurred before 
 the Omicron wave began in 
 CDCR prisons, which we defined 
 as 15 December 2021 (51,927)

COVID-19 index cases
(n = 2,793)

Close contacts (n = 3,452)
Excluded as index cases if: 

-No valid contacts (1,400)
Excluded as valid contact if:

-Had a SARS-CoV-2 
 infection within 90 days of 
 first exposure (809)
-Did not have a negative 
 SARS-CoV-2 test within 
±2 days of first exposure 
(939)

-Did not have follow-up 
 testing data (295)
-Was an eligible secondary 
 case for multiple index 
 cases (2)

Fig. 2 | Study population flow chart. We obtained data on residents incarcerated in the California state prison system from 1 March 2020 to 20 May 2022 who were 
diagnosed with COVID-19 based on a positive test. We applied the inclusion and exclusion criteria to Omicron index cases of COVID-19 and close contacts who shared a 
cell for at least one night. The sample size at each step is plotted in the figure.
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infection reduced the infectiousness of SARS-CoV-2 infections during 
an Omicron-predominant (subvariants BA.1 and BA.2) period. Vaccina-
tion and prior infection were each associated with similar reductions in 
infectiousness during SARS-CoV-2 infection, and, notably, additional 
doses of vaccination (for example, booster doses) against SARS-CoV-2 
and more recent vaccination led to greater reductions in infectiousness. 
Of note, reductions in transmission risk associated with vaccination 
and prior infection were found to be additive, indicating an increased 
benefit conferred by vaccination for reducing cases’ infectiousness 
even after prior infection. Irrespective of vaccination and/or prior 
natural infection, SARS-CoV-2 breakthrough infections and reinfections 
remained highly infectious and were responsible for 80% of transmis-
sion observed in the study population, which has high levels of both 
prior infection and vaccination. This observation underscores that 
vaccination and prevalent naturally acquired immunity alone will not 
eliminate risk of SARS-CoV-2 infection, especially in higher-risk set-
tings, such as prisons.

Prior studies during the Delta variant wave and before widespread 
booster vaccination are mixed on whether SARS-CoV-2 breakthrough 
infections in vaccinated individuals are potentially less infectious6–8 or 
equally infectious9,10 to primary infections. In more recent household 
contact studies during the Omicron variant era11–13, vaccination often 
led to reduced SARS-CoV-2 infectiousness. Several factors may have 
enhanced our ability to observe statistically meaningful findings in 
the present study. The risk of transmission among close contacts in 
the prison setting and consistency in contact structure, especially in 
light of increased transmissibility of the Omicron SARS-CoV-2 variant, 
may have enhanced statistical power in our sample. Relatedly, a higher 
proportion of index cases in our sample were previously vaccinated or 
infected, further enhancing the opportunity to compare transmission 
risk from vaccinated or unvaccinated index cases and from those who 
were previously infected or previously uninfected.

A key result is that the vaccine-mediated reduction in infectious-
ness of SARS-CoV-2 breakthrough infections appears to be dose 
dependent. Each dose of the vaccine provided an additional average 
11% relative reduction in infectiousness, which was mostly driven by 
residents with a booster dose. The findings of this study support the 
indirect effects of COVID-19 vaccination (especially booster doses) to 
slow transmission of SARS-CoV-2 and build on evidence of the direct 
effects of COVID-19 vaccination23 to emphasize the overall impor-
tance of COVID-19 vaccination. The public health implication of these 
findings is further support for existing policy using booster doses of 
vaccination24 to achieve the goal of lowering population-level transmis-
sion. The impact of additional bivalent vaccine doses, which are now 
authorized for individuals over 5–6 years of age25, on transmission 
should be a priority for further study. Additional considerations about 
the timeliness of vaccine doses are also necessary, as we found that 
index cases with more distant history of COVID-19 vaccination had a 
higher risk of transmission of infection to close contacts. Given this 
finding, this study raises the possibility of timed mass vaccination in 
incarcerated settings during surges to slow transmission.

The findings from this study have direct implications in address-
ing COVID-19 inequities in the incarcerated population through addi-
tional vaccination. In California state prisons at the time of this study, 
although 81% of residents and 73% of staff have completed a primary 
vaccination series, only 59% of residents and 41% of staff have received 
the number of vaccination doses recommended by the Centers for 
Disease Control and Prevention based on their age and comorbid 
medical conditions26. Our findings also provide a basis for additional 
considerations for housing situations of cases based on prior vaccina-
tion and infection history in future surges and can be used alongside 
other measures, such as depopulation and ventilation interventions, 
to protect incarcerated populations.

However, this study also underscores the persisting vulner-
ability to COVID-19 among residents and staff in correctional 

Table 1 | Characteristics of study population of COVID-19 
index cases and close contacts in California prisons

Index cases (n = 1,226) (n 
(%) or mean (s.d.))

Close contacts* (n = 1,226) 
(n (%) or mean (s.d.))

No 
COVID-19 
vaccination 
(n = 273)

Any 
COVID-19 
vaccination 
(n = 953)

No 
COVID-19 
vaccination 
(n = 173)

Any 
COVID-19 
vaccination 
(n = 1,053)

Sex

 Female 8 (3%) 30 (3%) 7 (4%) 31 (3%)

 Male 265 (97%) 923 (97%) 166 (96%) 1,022 (97%)

Age (years) 36.3 (10) 39 (10.7) 35.9 (10.1) 39.6 (11.1)

Race/ethnicity

 American Indian/
Alaskan Native

0 (0%) 11 (1%) 1 (1%) 10 (1%)

 Asian or Pacific 
Islander

4 (2%) 12 (1%) 0 (0%) 10 (1%)

 Black 89 (33%) 221 (23%) 56 (32%) 244 (23%)

 Hispanic 145 (53%) 548 (58%) 88 (51%) 599 (57%)

 White 28 (10%) 136 (14%) 23 (13%) 155 (15%)

 Other** 7 (3%) 25 (3%) 5 (3%) 35 (3%)

COVID-19 risk 
score (range 
0–12)***

0.7 (1.3) 1 (1.4) 0.71 1.1 (1.5)

Number of days of 
exposure between 
index case and 
close contact

2.4 (1.2) 2.2 (1.1) 2.4 (1.2) 2.3 (1.1)

Prior infection 84 (31%) 356 (37%) 59 (34%) 448 (43%)

Vaccination status

 Unvaccinated 273 (100%) — 173 (100%) —

 Ad26.COV2 — 113 (12%) — 152 (15%)

  Completed 
only primary series

— 58 (51%) — 70 (46%)

  Received 
booster or 
additional doses

— 55 (49%) — 82 (54%)

 BNT162b2 — 188 (20%) — 193 (18%)

  Received one 
dose of primary 
series

— 5 (3%) — 3 (2%)

  Completed 
only primary series

— 55 (29%) — 43 (22%)

  Received 
booster or 
additional doses

— 128 (68%) — 147 (76%)

 mRNA-1273 — 652 (68%) — 708 (67%)

  Received one 
dose of primary 
series

— 13 (2%) — 25 (4%)

  Completed 
only primary series

— 229 (35%) — 223 (31%)

  Received 
booster or 
additional doses

— 412 (63%) — 462 (65%)

History of prior natural infection and vaccination status reflect the index case and  
close contact’s vaccination and natural infection status on the day of first positive 
test (for index cases) or first exposure to an infectious index case (for close contacts). 
*Residents were considered close contacts of two index cases in rare cases (<0.01%  
of cases). **Other race/ethnicity based on self-reported data and those with mixed  
race/ethnicity. ***COVID-19 risk score was estimated by California Correctional Health 
Care Services as weighted sum of different comorbidities most associated with severe 
COVID-19 complications35.
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settings despite widespread vaccination, natural immunity and 
use of non-pharmaceutical interventions. The overall attack rate of 
SARS-CoV-2 in the study population (who were generally moved into 
isolation after symptoms or a positive test) was 30%, and index cases 
with breakthrough infections or reinfections remained highly infec-
tious, which call into question the ability of high vaccination rates alone 
to prevent all SARS-CoV-2 transmission in correctional settings. In the 
United States, which incarcerates more residents per capita than any 
other country in the world26 and has a quarter of the world’s incarcer-
ated population, correctional settings are characterized by poorly ven-
tilated facilities, populations with increased rates of comorbid health 
conditions, high-risk dormitory housing and overcrowding18,27–29. Given 
the inability of current efforts to reduce transmission of SARS-CoV-2, 
decarceration efforts may be the most likely to have substantial effects 
on reducing cases.

The secondary attack rate in this study was on the lower end of 
published estimates when comparing to household studies. Of note, 
the secondary attack rate of the SARS-CoV-2 Omicron variant in recent 
household studies ranges from 29% to 53%11–13, in contrast to a 30% 
attack rate in this study. The prison environment has distinct epide-
miologic differences to households. The dense living environment 
increases the likelihood of transmission in the prison environment 
compared to a household, whereas the frequent asymptomatic test-
ing (with isolation of positive cases) in the prisons likely reduced the 
exposure time and subsequent transmission risk compared to house-
holds. The transmission of the prison cell is also likely more uniform 
than a household.

Strengths of this study include access to detailed records of all 
residents in the California state prison system, encompassing individu-
als’ prior COVID-19 vaccine receipt and prior natural infection history 
(based on frequent testing throughout the pandemic), as well as a social 
network given record of where residents slept each night over the study 
period. We use a consistent definition of social contact between the 

index case of COVID-19 and close contact based on the uniformity of cell 
type. The frequent testing ensures early identification of infections and 
systematic capture of asymptomatic and symptomatic infections to 
avoid bias by participants’ immune status (which could affect temporal 
onset of symptoms). The risk of misclassification of close contacts is 
low given that most follow-up testing in close contacts occurred well 
after first exposure to an index case (Supplementary Notes). The large 
sample size facilitates analyses of the contribution of combinations of 
prior vaccination statuses and natural infection on risk of transmission, 
including analyses examining the impact of booster doses.

Limitations should also be considered. We cannot exclude the 
possibility of some residual confounding (for example, behavioral dif-
ferences that affect risk of transmission) between individuals who were 
vaccinated against SARS-CoV-2 and those who were unvaccinated. There 
is a possibility that close contacts who test positive for SARS-CoV-2 
were not infected by their assigned index case but, instead, by inter-
action with infectious individuals outside of their cell. However, this 
misattribution would be expected to dampen apparent associations 
of transmission risk with index cases’ vaccination status and infection 
history but not bias the relative estimates. To further address the risk 
of misattribution, we adjusted for background SARS-CoV-2 incidence 
and matched contact pairs by facility and time. Our study population is 
a subset of the entire incarcerated population in California and may not 
represent all incarcerated settings. Studies of SARS-CoV-2 infectious-
ness may be subject to biases30–32. The strict inclusion and exclusion 
criteria in this study may introduce bias into the analysis, although we 
performed sensitivity analyses on these criteria with overall consistent 
findings. We also adjusted for prior infection in analyses to account for 
potential concerns about differential susceptibility related to prior 
infection in vaccinated versus unvaccinated individuals. Given limited 
SARS-CoV-2 testing capacity early in the pandemic and some residents’ 
decision to decline testing, it is possible that infections among some 
residents may not have been captured, although such misclassification 
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would be expected to bias our findings to the null. SARS-CoV-2 testing 
was variable over time in the prison system, with periods of routine 
weekly testing and other periods of reactive testing; however, periods 
without reactive testing align with times during which SARS-CoV-2 was 
unlikely to be circulating at high levels within the facilities, suggesting 
that this is unlikely to bias results substantially. The study findings on 
boosters may also be related to recent vaccination effects. This study 
design did not provide a basis for identifying effects of vaccination and 
prior infection on risk of acquiring SARS-CoV-2 among close contacts, 
although we did adjust for prior infection and vaccination in close 
contacts in the primary analysis. Of note, vaccine effectiveness against 
infection among incarcerated persons has been reported within this 
population during earlier periods33,34. We do not have a detailed record 
of person-level masking, symptoms, cycle thresholds for polymerase 
chain reaction (PCR) testing or serologic testing. During the study, the 
predominant Omicron subvariants in California and California prisons 
were BA.1 and BA.2 based on genomic surveillance, although we did not 
genotype every SARS-CoV-2 isolate in this study.

This study demonstrates that breakthrough COVID-19 infections 
with the Omicron variant remain highly infectious but that both vac-
cination and natural infection confer reductions in transmission, with 
benefit of additional vaccine doses. As SARS-CoV-2 breakthrough 
infections and reinfections become the predominant COVID-19 
case, this study supports the importance of booster doses in reduc-
ing population-level transmission with consideration of mass timed 
vaccination during surges, with particular relevance in vulnerable, 
high-density congregate settings.
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Methods
Data
We used data from the California Correctional Health Care Services, 
which included anonymized person-level data on SARS-CoV-2 testing, 
COVID-19 vaccination and nightly resident housing for incarcerated 
individuals in the California state prison system from 1 March 2020 
to 20 May 2022. The objective of the study was to study the relative 
infectiousness of Omicron SARS-CoV-2 breakthrough infections and 
reinfections. We defined the period of the Omicron variant wave as 
between 15 December 2021 and 20 May 2022, based on genomic surveil-
lance data from the California prison system. This project was approved 
by the institutional review board (IRB) at the University of California, 
San Francisco (see ‘Ethics and IRB approval’).

COVID-19 index case definition and infectious period
The inclusion and exclusion criteria for an index case of COVID-19 for 
the study are shown in Fig. 2. We defined an index case as a resident 
with any conclusive positive SARS-CoV-2 diagnostic test. Most tests 
(83%) were PCR. We excluded index cases with a prior positive test 
within the preceding 90 days (unless they had a negative PCR test 
in the interim) as well as those with a false-positive or inconclusive 
result. We included only infections that occurred in residents who were 
incarcerated continuously beginning before 1 April 2020 to ensure 
consistent reporting of prior SARS-CoV-2 infection given that these 
data are not available from recently incarcerated residents. We clas-
sified index cases based on their COVID-19 vaccination status and 
prior natural infection history. We defined SARS-CoV-2 breakthrough 
infections as a positive SARS-CoV-2 diagnostic test occurring in indi-
viduals at least 14 days after their first dose of vaccine, as long as that 
individual did not have a prior positive diagnostic test in the preceding 
90 days. We defined reinfection as a positive SARS-CoV-2 diagnostic 
test occurring in individuals with a prior laboratory-confirmed natu-
ral infection provided that at least 90 days had elapsed since the first 
infection unless they had received a negative SARS-CoV-2 PCR test  
in the interim.

For a conservative measure of the time each index case was 
infectious, we counted from the date of an index case’s first positive 
SARS-CoV-2 test through 5 days thereafter22,36,37. We varied the start 
and the duration of the infectious period in sensitivity analyses. We 
shortened the assumed 5-day infectious period for a COVID-19 index 
case if the resident had a negative rapid antigen test during the infec-
tious period. We excluded index cases if the resident had a negative 
PCR test during the infectious period to mitigate potential bias due to 
delayed detection of cases.

Isolation and quarantine protocols in the prison system are 
described in the Supplementary Notes.

Close contacts of COVID-19 index case
We defined a close contact of a COVID-19 index case as any resident 
who shared a cell with an index case while the index case was con-
sidered infectious, per the above definition. We further required a 
close contact to test negative for SARS-CoV-2 within 2 days before or 
after first exposure to an index case (to reduce the chance they were 
already infected by another resident) and to have follow-up testing 
within 3–14 days after last exposure. Close contacts were excluded 
if they had a prior SARS-CoV-2 infection in the preceding 90 days 
(unless they had a negative PCR test in the interim). Characteristics 
of close contacts included or excluded due to missing testing data 
are shown in Supplementary Table 14. We defined first exposure 
as the first day that the index case and close contact shared a room 
during the index case’s infectious period (based on a positive test 
in the index case). To limit misattribution of secondary cases and 
close contacts, we included only contacts who shared a solid-door 
cell with fewer than ten total residents during the index case’s infec-
tious period (>95% of index cases had three or fewer individuals per 

cell). The solid-door cell type was chosen to provide a more consistent 
transmission environment for comparison between facilities and to 
improve attribution of infection to the index case (versus residents 
in nearby cells with cell types with open-air exchange). We defined 
secondary SARS-CoV-2 infection as close contacts who tested positive 
for SARS-CoV-2 between 3 days after first exposure and 14 days after 
last exposure to the index case. We excluded close contacts who were 
secondary cases for multiple index cases (only one close contact, see 
Fig. 2). After other inclusion and exclusion criteria were applied to 
close contacts, if index cases had more than one valid close contact 
(<0.1% of index cases and index cases had no more than three valid 
close contacts), we randomly selected a single contact to include in  
the analysis.

Statistical analysis
We performed matching of unvaccinated index cases and vaccinated 
index cases to limit confounding and to account for heterogeneity of 
SARS-CoV-2 epidemiology across institutions and over time. We first 
estimated the propensity for index cases to receive vaccination using 
logistic regression based on their age, prior history of SARS-CoV-2 infec-
tion and COVID-19 risk score based on comorbid conditions related to 
risk of severe disease35. We then applied 1:10 nearest matching on insti-
tution (exact), time (<30 days) and propensity score (caliper choice of 
0.1) scaled to be weighted equally and matched without replacement38. 
We excluded any index cases without matches.

We estimated unadjusted attack rates, defined as the proportion 
of close contacts who tested positive between 3 days after initial expo-
sure and 14 days after last exposure with an index case and computed 
associated 95% binomial CIs. We estimated attack rates by number of 
vaccine doses and prior natural infection.

To estimate the relative infectiousness of SARS-CoV-2 break-
through infections and/or SARS-CoV-2 reinfections, we fit a Poisson 
regression model with robust errors to account for key variables in 
an adjusted analysis. We used Poisson regression in the main analysis 
because coefficients are easier to interpret than those in logistic regres-
sion and may be more robust to model misspecification39. Because 
binomial data violate distributional assumptions, robust errors were 
computed. The primary study outcome was binary—the SARS-CoV-2 
infection outcome in the close contact. The exposure of interest was 
the vaccine status (primary analysis with binary vaccine status, alter-
native analysis with number of vaccine doses) of the index case, which 
can be interpreted as the relative change in attack rate in the close 
contact based on the index cases’ vaccine status. We also adjusted 
for the index case’s prior SARS-CoV-2 infection history, duration of 
exposure between index case and close contact, close contact’s vac-
cine status (number of doses) and prior natural infection, institution 
and institution-specific SARS-CoV-2 incidence in the 7 days leading 
up to infection in the index case. The regression model accounted for 
matching weights and cluster-robust standard errors based on match-
ing group membership. We did not use repeated measured data. We did 
not perform a formal sample size calculation, although the final sample 
size would be expected to detect a minimum 10% difference between 
groups. The pre-analysis plan is publicly available40.

We classified secondary infections (n = 363) among close contacts 
by index cases’ prior vaccination and/or infection history and estimated 
the crude fraction of secondary infections that were attributable to 
different index cases as well as their respective 95% binomial CIs. We 
additionally estimated the attributable fraction of transmission among 
all SARS-CoV-2 infections in the study period. We first estimated the 
adjusted attack rate of SARS-CoV-2 infection by a case’s prior vaccina-
tion and/or infection history using estimates of the relative reduction 
in infectiousness. We then applied the attack rates to the observed 
number of infections to estimate the attributable fraction of trans-
mission by prior vaccination and prior infection status. Analysis was 
conducted in R (version 4.2.1).
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Sensitivity analysis
We conducted an alternative analysis that defined the index case vac-
cine status by number of doses (rather than binary) and assessed the 
relationship between number of vaccine doses and risk of secondary 
infection in close contacts. Matches were re-weighted within vaccine 
groups with confirmation of covariate balance across groups (Sup-
plementary Table 1)38; we also repeated matching to a single reference 
group to maximize balance. We further examined the relationships 
among vaccination, prior infection and infectiousness of an index 
case by testing a formal interaction between vaccination and prior 
natural infection and evaluated the relationship between the time since 
most recent exposure (as continuous variable) to either COVID-19 vac-
cination or SARS-CoV-2 infection. We varied definitions of COVID-19 
vaccine status in close contacts in sensitivity analyses. We assessed 
impact of relaxing different exclusion criteria for index cases and 
close contacts on study results. We varied the start and duration of the 
infectious period in sensitivity analyses. To assess model robustness, 
we evaluated study outcomes under different matching specifications 
and when using a logistic regression model. Given the lower vaccine 
effectiveness of the Ad26.COV2 vaccine, we conducted a sensitivity 
analysis removing index cases who received the Ad26.COV2 vaccine.
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folio Reporting Summary linked to this article.

Data availability
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It is estimated that 1 in 3 Americans who have SARS-CoV-2 infection will experience symptoms related to postacute sequelae
of SARS-CoV-2 (1), also referred to as long COVID (other terms include long-haul coronavirus disease, post–-COVID-19
conditions, or chronic COVID-19) (2). The length of time that a person must experience symptoms to be considered to have
long COVID is not universally accepted; de nitions range from 28 days to 6 months after acute SARS-CoV-2 infection (3–7). A
recent World Health Organization working group used a Delphi process to conclude that “a post-COVID-19 condition occurs in
individuals with a history of probable or con rmed SARS-CoV-2 infection, usually 3 months from the onset of COVID-19 with
symptoms that last for at least 2 months and cannot be explained by an alternative diagnosis” (8).

Regardless of a universally agreed upon length of time a person must experience symptoms to be characterized as long
COVID, this sequela has been suggested to be the “next national health disaster” (9), and because of discrepancies in
symptoms and long-term e ects on quality of life, there seem to be more questions than answers. Although long COVID
manifests di erently in each person, nearly 50 signs and symptoms have been linked to the condition (10). The most common
signs and symptoms are fatigue, shortness of breath, muscle pain, joint pain, headache, cough, chest pain, altered smell,
altered taste, and diarrhea (11). Other reported signs and symptoms include cognitive impairment (known as brain fog),
memory loss, palpitations, anxiety, sore throat, sleep disorders, runny nose, sneezing, hoarseness, ear pain, thoughts of self-
harm and suicide, seizures, and bladder incontinence (8,11), as well as cardiac e ects, such as myocardial in ammation (12).

Although some investigators have reported that long COVID occurs at rates that are independent of symptom severity (11–
13), others have found long COVID is more common among patients hospitalized for COVID-19 or those who experienced
moderate-to-severe symptoms (6,11,14–20). However, long COVID has been observed in patients who were asymptomatic (2)
or only experienced mild symptoms, and it has been reported that symptoms can uctuate or relapse (7–8,21–23).
Furthermore, little is known about long COVID signs and symptoms and predictors on a college campus, where most of the
population is young and healthy, but among whom potential complications of long COVID could be detrimental to academic
learning and overall quality of life.

Long COVID signs and symptoms might vary by sex, age, and initial illness severity. For example, nervous system symptoms
such as headaches and dizziness are more common among women, but men are more likely to have musculoskeletal system
symptoms such as pain in the muscles or joints and numbness of the limbs (24). Younger patients have reported more
headaches, abdominal symptoms, and anxiety/depression, and older patients were more likely to have breathing di culties,
cognitive symptoms, pain, and fatigue (19).

Aside from the medical illness long COVID poses, persistent signs and symptoms can negatively a ect leisure and work,
causing further strain on one’s quality of life. Persons who have long COVID frequently experience a substantial reduction or
impairment in the ability to engage in preillness levels of occupational, educational, social, or personal activities that persist
for >6 months (14). They might also experience di culty sticking to daily routines, dealing with stress, getting household tasks
done, and caring for/supporting others (25). Abnormal scores on mental and cognitive health questionnaires have also been
observed among patients who have long COVID (7). Our study builds on the existing knowledge base by examining the
prevalence and predictors of long COVID among a sample of university members, including students, faculty, and sta , who
tested positive for COVID-19 over an 18-month period.

Methods

COVID-19 Case Identi cation

Abstract
Postacute sequelae of SARS-CoV-2 infection, commonly known as long COVID, is estimated to a ect 10% to 80% of
COVID-19 survivors. We examined the prevalence and predictors of long COVID from a sample of 1,338 COVID-19 cases
among university members in Washington, DC, USA, during July 2021‒March 2022. Cases were followed up after 30 days
of the initial positive result with con dential electronic surveys including questions about long COVID. The prevalence of
long COVID was 36%. Long COVID was more prevalent among those who had underlying conditions, who were not fully
vaccinated, who were female, who were former/current smokers, who experienced acute COVID-19 symptoms, who
reported higher symptom counts, who sought medical care, or who received antibody treatment. Understanding long
COVID among university members is imperative to support persons who have ongoing symptoms and to strengthen
existing services or make referrals to other services, such as mental health, exercise programs, or long-term health
studies.



The George Washington University COVID-19 surveillance and testing program identi ed 4,800 COVID-19 cases during August
2020‒ February 2022. COVID-19 positivity at George Washington University was determined on the basis of PCR tests that
were performed in the George Washington University Clinical Laboratory Improvement Amendments, or Clinical Laboratory
Improvement Amendment‒certi ed, Public Health Laboratory (n = 3,228); other cases were identi ed through results
uploaded to the person’s medical portal from external positive tests, either PCRs from an external Clinical Laboratory
Improvement Amendment‒certi ed laboratory or self-administered antigen tests (n = 1,572). Only antigen tests approved for
emergency use under the Food and Drug Administration emergency use authorization were accepted (26).

COVID-19 Case Investigation Data Collection

As COVID-19 cases were identi ed, the George Washington University Campus COVID-19 Support Team (CCST), which is
responsible for campus-related COVID-19 case management (27), completed case investigations within 24–48 hours of the
person receiving a positive test result. Among the 4,800 positive results during August 2020‒February 2022, a total of 133
initial case investigations were incomplete because of loss to follow-up, meaning they could not be reached by telephone or
electronic survey; because the case was already cleared by a medical provider (because of not being able to reach the person
during their isolation period); or because the person refused to complete the interview. Furthermore, 1,072 persons were
missing case investigation data, such as missing data for symptoms or underlying conditions, Those exclusions resulted in
3,595 positive test results (with corresponding completed case investigation data) for which CCST had obtained complete case
investigation data (Table 1).

Long COVID Follow-up Data Collection

During July 2021‒March 2022, all 4,800 positive COVID-19 test results reported during August 2020‒February 2022 were
followed up with con dential electronic surveys sent to each patient at least 28 days after their initial positive result that
included questions about long COVID . Those data were merged with the COVID-19 case investigation data.

For the long COVID follow-up survey data collection, we determined that 143 persons had >2 COVID-19 diagnoses during
August 2020‒February 2022; those persons were only included once in the long COVID follow-up data collection, resulting in a
total of 4,657 persons who were COVID-19 positive during the study period. The follow-up survey had a response rate of 32%
(1,482/4,657). We observed major di erences in age, university a liation, underlying conditions, and vaccination status at the
time of test between follow-up survey respondents and nonrespondents (Appendix 1). A total of 11 respondents completed
the follow-up survey twice but were only counted once for the response rate. Not all responses were usable in the nal
analysis: 141 did not have a complete initial case investigation, and 3 did not provide responses to the survey questions about
long COVID, removing them from the nal sample. Thus, the nal analytic sample consisted of 1,338 respondents (Table 1).

Instrument and Measures

Survey Instrument

The long COVID survey was designed as a follow-up telephone interview (Appendix 2); interviews were administered by CCST
during July 2021‒March 2022, and all survey responses were stored on REDCap, a secure web application for online surveys
and databases (28). Initially, CCST interviewers exclusively administered the follow-up survey by telephone calls. However,
after 3 months, a link to an electronic survey was sent to all remaining cases in addition to calling. Three call attempts were
made over a period of 5 weeks, prompting case-patients to complete an anonymous survey. The long COVID survey consisted
of close-ended questions pertaining to symptoms during the postisolation period and behavior changes from preisolation to
postisolation periods (Appendix 1). The survey took ≈15–20 minutes to complete, and at the conclusion, a list of resources to
assist with long COVID symptoms was provided.

Measures

We de ned long COVID as experiencing >1 of the following symptoms lasting for >28 days after a respondent’s 10-day
isolation period ended (2): di culty driving, di culty having conversations, di culty making decisions, di culty thinking,
fatigue, feeling anxious, feeling depressed or sad, loss of smell, loss of taste, memory loss, muscle pain, muscle weakness,
shortness of breath or di culty breathing, trouble sleeping, worsening of symptoms after physical activity, worsening of
symptoms after mental activity, or other symptoms. In addition, respondents were considered to have long COVID if they
reported still experiencing COVID-19‒related symptoms at the time of the long COVID survey.

Sociodemographic Characteristics



We calculated age from the respondent’s date of birth extracted from their health record. Sex and race were self-reported at
the time of the case investigation. We determined school a liation by asking respondents their primary university a liation
at the time of the case investigation.

Symptoms and Underlying Conditions

We measured symptoms at the time of the case investigation by asking if respondents experienced any of the following: chest
pain, chills, congestion, cough, diarrhea, fatigue, fever, headache, loss of smell, loss of taste, muscle pain, nausea or vomiting,
runny nose, shortness of breath, sore throat, or other symptoms. At the time of the case investigation, respondents self-
reported any of the following medical conditions: diabetes, asthma, hypertension, obesity, sickle cell disease, cancer, chronic
kidney disease, lung diseases, serious heart conditions, or other conditions. Smoking status was self-reported as
current/former smoker or vaper.

Vaccination Status and Severity of COVID-19 Infection

Over the course of the study period, COVID-19 vaccine availability and recommendations shifted dramatically. In December
2020, vaccines were rst available but only for select groups such as healthcare workers, the elderly, and certain other
susceptible populations. During March‒April 2021, vaccines were made available to all adults (>16 years of age) across all US
states. In June 2021, George Washington University mandated all members of the campus community to be up to date (an up-
to-date course of COVID-19 vaccines consisted of either 2 doses of Moderna [https://www.modernatx.com ] or P zer-
BioNTech [https://www.p zer.com ] vaccines or 1 Johnson & Johnson/Janssen [https://www.jnj.com ] immunization with the
primary series of COVID-19 vaccinations, or to have obtained an exemption). In September 2021, in the United States, COVID-
19 booster shots were authorized for administration 6 months after the second dose of P zer or Moderna or 2 months after 1
dose of Johnson & Johnson/Janssen, initially just for persons >65 years of age, persons living or working in high-risk settings,
or persons who had underlying conditions. In November 2021, booster shots were recommended for all adults >18 years of
age. In January 2022, George Washington University mandated all members of the campus community to have a booster shot
or to have obtained an exemption. Community members uploaded vaccine information including the type of vaccine(s) and
dates of vaccinations and boosters as a condition of employment and access to campus. This information was used to
determine vaccine status on the date of rst positive COVID-19 test. The case investigation interviews also collected data
about whether medical care was sought, hospitalizations, and administration of monoclonal antibodies.

Statistical Analysis

We described continuous variables by using medians and interquartile ranges (IQRs) and categorical variables by using
frequencies and percentages. We compared characteristics of survey respondents by using χ  tests for categorical variables
and Wilcoxon rank-sum tests for continuous variables. We used logistic regression to determine unadjusted associations
between characteristics of survey respondents and long COVID status. We included characteristics that were found to be
signi cantly associated with long COVID status in bivariate analyses in multivariable logistic regression models. All hypothesis
tests were 2-sided, and statistical signi cance was set at an α of 0.05. We performed analyses by using SAS version 9.4 (SAS
Institute, Inc., https://www.sas.com ).

All university community members provided informed consent to participate in the George Washington University COVID-19
surveillance program. The George Washington University Institutional Review Board concluded that these were non‒research-
related activities.

Top

Results
Overall, the median age of respondents was 23 (IQR 21–32) years, and the median symptom count was 4 (IQR 1–6) (Table 2).
More than half of respondents were female (63.4%) and non-Hispanic White (55.7%). Most (73.4%) respondents were
students; 26.6% were faculty/sta  . The median days from end of isolation to the follow-up survey was 57 (interquartile range
[IQR] 39–158) days.

Most respondents had no underlying conditions (75.2%), never smoked (83.0%), had acute COVID-19 symptoms (79.1%), did
not seek medical care at the time of their rst positive COVID-19 result (96.6%), and did not receive monoclonal antibody
treatment (94.5%) (Table 2). Approximately 41.5% of respondents had received a booster vaccine, 29.9% were fully vaccinated
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with an initial vaccine series, and 28.6% were not fully vaccinated at the time of their rst positive COVID-19 test result. The
most common acute symptom was upper respiratory (e.g., congestion, cough, sore throat, runny nose) (92.0%), followed by
headache (51.2%), fatigue (51.1%), and chills/fever (44.9%).

Nearly 36% of survey respondents reported experiencing symptoms of long COVID (Table 2). Respondents who had
underlying conditions (44.7%; p = 0.003), who were not fully vaccinated (47.7%; p<0.0001), who were female (40.9%; p = 0.002),
who were former/current smokers (45.3%; p = 0.028), who experienced acute COVID-19 symptoms (43.3%; p<0.0001), who
reported higher symptom counts (mean 5; p<0.0001), who sought medical care (73.9%; p<0.0001), or who received antibody
treatment (72.0%; p = 0.0012) were signi cantly more likely to report symptoms of long COVID. All symptom categories were
strongly associated with long COVID status, except for upper respiratory and other symptoms (Table 2; Figure).

Unadjusted associations between characteristics of survey respondents and long COVID status showed that sex,
race/ethnicity, underlying conditions, smoking status, vaccination status, any symptoms, symptom type, symptom count,
seeking out medical care, and receiving antibody treatment were strongly associated with long COVID (Table 3). Multivariable
models adjusting for statistically signi cant characteristics in the bivariate analyses found several signi cant associations:
smoking history (former/current smokers versus never smokers) (model 1: adjusted odds ratio [aOR] 1.59, 95% CI 1.13–2.25);
experiencing any symptoms at the time of positive test (model 1: aOR 1.92, 95% CI 1.01–3.62); experiencing fatigue (model 1:
aOR 1.80, 95% CI 1.32–2.47); and experiencing chest pain/shortness of breath (model 1: aOR 2.18, 95% CI 1.48–3.22).
Immunization status was signi cantly associated with long COVID; those fully vaccinated had higher odds of long COVID than
those who had also received a booster (model 1: aOR 2.10, 95% CI 1.51–2.90), and those who were not fully vaccinated had
higher odds than those fully vaccinated and those given a booster (model 1: aOR 2.71, 95% CI 1.94–3.77). We found similar
results after using symptom count in lieu of any symptoms (versus no symptoms) in model 2.
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Discussion
This study aimed to examine the prevalence and predictors of long COVID in a university community. This sample was unique
in that it consisted of primarily young adults who had few underlying health conditions and otherwise were considered
healthy. Regardless of initial symptoms, nearly 36% of COVID-19 survivors in this study reported experiencing symptoms
consistent with long COVID. That result is within ranges found in other studies reporting a prevalence of long COVID of
anywhere from 10% to 80% among COVID-19 survivors (3–5,7,21,29–31). Our study also found an increased odds of reporting
symptoms consistent with long COVID for each additional symptom reported during the initial infection. This nding is
consistent with recent studies conducted with a high proportion of young adults that also found a higher number of acute
symptoms during a COVID-19 infection predicted >1 long COVID symptom (32). Monitoring symptoms of initial cases could
help identify persons at risk for long COVID.

Our study also found that persons who had the fewest previous COVID-19 vaccines and boosters were at higher risk for
development of symptoms consistent with long COVID, supporting other investigations suggesting that vaccination is
associated with reduced risk for long COVID (33–36). Many colleges and universities required the COVID-19 vaccine before the
fall 2021 semester but o ered reasonable medical/religious exemptions. Our results further highlight the need for routine
short- and long-term follow-up for persons who test positive for COVID-19 while continuing to advocate and monitor for
vaccine and booster adherence to published recommendations.

Figure. Frequency of reported acute symptoms among survey respondents for postacute sequelae of SARS-CoV-2 in university setting, by long COVID status, Washington,
DC, USA (n = 1,338).
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Although prevention e orts are needed for long COVID, the ndings from this study support the need to ameliorate
consequences of long COVID. Based on symptomatology, recovery strategies for long COVID include physical rehabilitation,
management of preexisting conditions, mental health support, social services support, and exercise programs scaled to the
ability of the patient (11,37). Because long COVID can greatly interfere with the ability to learn or work, classroom or job
accommodations, such as modifying academic and workplace policies, exible scheduling, changing workplace environment,
enabling remote or alternative learning, and modifying job responsibilities, are recommended for those having long COVID.

Limitations in conducting this study included the possibility of recall bias, loss to follow-up, and digital literacy challenges, as
well as acknowledgment that the results are only for persons who tested positive for SARS-CoV-2. Persons were asked to
recall information about their illness after >28 days had passed. Considering brain fog is a symptom consistent with long
COVID and the length of time between isolation and follow-up, some persons who had long COVID might have forgotten
details of their health status during a tumultuous time in their life. Although inevitable, this situation was mitigated by
providing the person with dates of their illness when asking them to think back to that time.

Loss to follow-up was also a limitation; some persons never completed a case investigation, which made it more likely for
them to forgo a follow-up months later. CCST made >3 attempts at di erent time points throughout the day to reach as many
persons as possible. Those strategies, and our achieved response rate, are consistent with other COVID-19 studies conducted
during the pandemic (38). Nonetheless, we acknowledge that results could be in ated because persons experiencing
symptoms consistent with long COVID might be more likely to respond. Thus, results should be interpreted with caution.

In addition, surveys were conducted by electronic survey and telephone. Although there were no major di erences in
demographics between telephone and electronic survey completion, some of our participants did not have smartphones,
only had landlines, or could not be reached by email, which contributed to loss to follow-up.

Finally, our sample was only of persons who had COVID-19 within our campus community and not of the entire campus
population. Thus, it is not possible to know whether symptoms reported in our survey were also increased in the campus
population as a whole during this time. Many of the symptoms in our survey are common and might or might not be directly
related to SARS-CoV-2 infection or long COVID.

Public health experts and healthcare providers have been gathering data about COVID-19 while simultaneously trying to
understand the long-term consequences of SARS-CoV-2 infection. Although preliminary ndings of long COVID were
anecdotal, researchers continue to gain a clearer picture on who it a ects and how it a ects certain populations. From a
university standpoint, this analysis is key to understanding how administration can ll the needs of the campus population
that has long-term complications caused by COVID-19. Paired with the recommendations presented in this article, universities
can strengthen existing services or make referrals to prevention and rehabilitation services (i.e., mental health, exercise
programs, long-term health studies) for those who have long COVID that a ects their ability to engage in university activities
such as classes and work. In addition, universities might bene t from the adoption of preventive resources for their
populations, as well as extended pandemic leave, given the considerable long-lasting e ects of long COVID.

Future research avenues should consider following up with long COVID survivors/patients to assess long-term or long-lasting
symptoms. Such analysis could explore the consequences of long COVID for 5‒10 years after the initial infection, especially to
gain a better understanding of its e ect on young, healthy populations. Follow-up could also occur with older populations to
assess whether symptoms progress into retirement and to determine the cost of long-term care resulting from long COVID.
Furthermore, research should continue to examine the e ect vaccine booster doses have on long COVID symptoms. Such
research is vital to clarifying long-term e ects of long COVID and how universities can support those dealing with long COVID
to promote health and wellness across campus communities.
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FigureFigure. Frequency of reported acute symptoms among survey respondents for postacute sequelae of SARS-CoV-2 in university setting, by long
COVID status, Washington, DC, USA (n = 1,338).
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No. 4.16 

EXECUTIVE ORDER 

Continuing the Declaration of a Statewide Disaster Emergency Due to Healthcare Staffing Shortages 
in the State of New York 

WHEREAS, there are staffing shortages in hospitals and other healthcare facilities and they are 
expected to continue; 

WHEREAS, severe understaffing in hospitals and other healthcare facilities is expected to continue 
to affect the ability to provide critical care and to adequately serve vulnerable populations; 

WHEREAS, there is an immediate and critical need to supplement staffing to assure hospitals and 
healthcare facilities can provide care; 

NOW, THEREFORE, I, Kathy Hochul, Governor of the State ofNew York, by virtue of the 
authority vested in me by the New York State Constitution and the laws of the State of New York, do 
hereby extend the state disaster emergency as set forth in Executive Order 4, as continued by its successors, 
and do hereby continue the terms, conditions, and suspensions contained in Executive Order 4 and its 
successors, until January 22, 2023. 

·~ 
Secretary to the Governor 

G I V EN under my hand and the Privy Seal of 

the State in the City of Albany this 

twenty-third day of December in the 

year two thousand twenty-two. 
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October 10, 2021 11:52 pm 

COVID-19 Vaccines 
Booster doses are now available for eligible New Yorkers, including New Yorkers age 
65 and older who got the Pfizer vaccine. 

DETAILS 

GOVERNOR 
KA THY HOCH UL 

SEPTEMBER 28, 2021 Albany, NY 

Governor Hochul Releases Encouraging Data 
Showing Impact of Health Care Staff Vaccine 
Mandate 

COVID-19 VACCINE CORONAVIRUS HEALTH 
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VACCINE) 

Vaccine Rates Increased Considerably Over 
Last Four Weeks -- 92% of Nursing Home Staff 
Compliant as of Monday Evening, Up from 71% 

92% of Hospital Staff Compliant as of Monday 
Evening Based on Preliminary Self-Reported 
Data 
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89% of Adult Care Facilities Staff Compliant as 
of Monday Evening, Up from 77% 

Governor Kathy Hochul today announced that health care staff vaccination rates 

continue to rise throughout New York State, according to the latest data reported by 

health care facilities to the Department of Health. This new information comes as the 

vaccination mandate for health care staff in hospitals and nursing homes is now in 

effect. 

"This new information shows that holding firm on the vaccine mandate for health care 

workers is simply the right thing to do to protect our vulnerable family members and 

loved ones from COVID-19," Governor Hochul said. "I am pleased to see that health 

care workers are getting vaccinated to keep New Yorkers safe, and I am continuing to 

monitor developments and ready to take action to alleviate potential staffing shortage 

situations in our health care systems." 

Considerable progress has been made since Governor Hochul was sworn-in on August 

24, and the vaccination rates among health care workers have continued to increase 

even in the last week leading up to the deadline. 

• The percentage of nursing home staff receiving at least one COVID-19 vaccine 

dose increased to 92% as of Monday evening, up from 71% on August 24 and 

82% on September 20. 

• The percentage of adult care facilities staff receiving at least one COVID-19 

vaccine dose increased to 89% as of Monday evening, up from 77% on August 

24 and 85% on September 20. 

• The percentage of hospital staff receiving at least one dose is 92% as of Monday 

evening based on preliminary self-reported data. The percentage of fully 

vaccinated is 85% as of Monday evening, up from 84% on September 22 and 

77% on August 24. 

The Department of Health conducted a one-time Health Electronic Response Data 

System (HERDS) survey of hospitals, nursing homes and adult care facilities on 

September 27, 2021 to determine the vaccination status of workers in health care 

settings. This is being used to supplement the survey data informing our COVID-19 

Vaccine Tracker Long Term Care Vaccinations 
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(https://covid19vaccine.health.ny.gov/lonq-term-care-vaccinations) webpage, which is 

updated daily with information self-reported by Skilled Nursing Facilities and Adult Care 

Facilities and our Vaccine Tracker Hospital Worker Vaccination 

(https://covid19vaccine.health.ny.gov/hospital-worker-vaccinations) webpage, which is 

updated weekly with information self-reported by individual hospitals. 

BY THE NUMBERS 

Hospitals 

There are 519,109 total staff in hospitals statewide, and 347,217 direct care/patient 

facing staff. 

• 92.3% of all staff and 93.3% of direct care staff have received at least one dose 

• 85.2% of staff have a complete vaccine series, and an additional 7% have 

received one dose 

• These rates are comparable amongst direct care staff - 86.3% have a complete 

vaccine series with an additional 7% having received their first dose 

• 4.9% of staff are medically eligible to receive a vaccine, but are declining to do 

so This rate is slightly lower amongst direct care staff at 4.7% 

• 2.4% of staff are going to get vaccinated but are still awaiting their first dose and 

0.5% of staff are medically ineligible 

• These rates are similar amongst direct care workers, with 1.6% awaiting their first 

dose and 0.4% being medically ineligible 

Nursing Homes 

There are 143,753 total staff in hospitals statewide, and 92,260 direct care/patient 

facing staff. 

• 92.6% of all staff and 92.3% of direct care staff have received at least one dose 

• 81.1% of staff have a complete vaccine series, and an additional 11.5% have 

received one dose 

• These rates are slightly lower amongst direct care staff - 79.1% have a complete 

vaccine series with an additional 13.2% having received their first dose 

• 5.7% of staff are medically eligible to receive a vaccine, but are declining to do 

so 

• This rate is slightly higher amongst direct care staff at 6% 
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• 1.3% of staff are going to get vaccinated but are still awaiting their first dose and 

0.4% of staff are medically ineligible 

• These rates are very similar amongst direct care workers, with 1.3% awaiting their 

first dose and 0.5% being medically ineligible 

Adult Care Facilities 

There are 29,464 total staff in hospitals statewide, and 15,395 direct care/patient facing 

staff. 

• 89.3% of all staff and 88.7% of direct care staff have received at least one dose 

• 82.9% of staff have a complete vaccine series, and an additional 6.4% have 

received one dose 

• These rates are comparable amongst direct care staff - 81% have a complete 

vaccine series with an additional 7.7% having received their first dose 

• 6.6% of staff are medically eligible to receive a vaccine, but are declining to do 

so 

• This rate is slightly higher amongst direct care staff at 7% 

• 3.5% of staff are going to get vaccinated but are still awaiting their first dose and 

0.6% of staff are medically ineligible 

• These rates are nearly identical amongst direct care workers, with 3.7% awaiting 

their first dose and 0.6% being medically ineligible 

On Monday night, Governor Hochul signed an Executive Order 

(https://www.governor.ny.gov/sites/default/files/2021-09/EO 4 Disaster.pdf) to 

significantly expand the eligible workforce and allow additional health care workers to 

administer COVID-19 testing and vaccinations. In addition, Governor Hochul directed a 

24/7 Operations Center, led by the New York State Department of Health, to constantly 

monitor staffing operations and trends statewide, provide guidance to health care 

facilities and help troubleshoot acute situations with providers as necessary. The 

Governor continues to engage in ongoing outreach with local elected officials, 

hospitals, labor leaders, and other health care organizations to check-in on staffing 

status and offer State assistance. 

According to the regulation issued by the State Department of Health, all health care 

workers in New York State, at hospitals and nursing homes, are to be vaccinated 

against COVID-19 with the first dose received by Monday, September 27, and staff at 

other covered entities including home care, hospice, and adult care facilities are to be 
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vaccinated by October 7. The regulation also applies to all out of state and contract 

medical staff who practice in New York State. 

Contact the Governor's 
Press Office 

Contact us by phone: 

Albany: (518) 474 - 8418 
New York City: (212) 681- 4640 

Contact us by email: 

Press.Office@exec.ny.gov 
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Hospital Reported 
HERDS Data as of 
01/24/2023

Region County Hospital Network

% of Hospital 
Workers with 1 
of 2    vaccine   

series

% of Hospital 
Workers with 

completed 
vaccine series

% of Hospital 
Workers with 

vaccine booster 
received

Statewide 0% 99% 68%
Capital Region Albany Albany Medical Center Hospital Albany Medical Center 0% 96% 30%
Capital Region Albany St Peters Hospital St. Peters Health Partners 0% 100% 59%
Capital Region Columbia Columbia Memorial Hospital Albany Medical Center 0% 100% 78%
Capital Region Rensselaer Samaritan Hospital St. Peters Health Partners 0% 100% 59%
Capital Region Saratoga Saratoga Hospital Albany Medical Center 0% 100% 77%
Capital Region Schenectady Ellis Hospital Independent 0% 99% 64%
Capital Region Warren Glens Falls Hospital Independent 0% 99% 79%
Central New York Cayuga Auburn Memorial Hospital Independent 0% 99% 77%
Central New York Cortland Guthrie Cortland Medical Center The Guthrie Clinic 0% 99% 82%
Central New York Madison Community Memorial Hospital Inc Crouse Health 0% 96% 70%
Central New York Madison Oneida Health Hospital Independent 0% 100% 79%
Central New York Onondaga Crouse Hospital Crouse Health 0% 100% 83%
Central New York Onondaga St Josephs Hospital Health Center Trinity 0% 100% 59%
Central New York Onondaga University Hospital Suny Health Science Center Independent 0% 100% 82%
Central New York Onondaga Upstate University Hospital At Community General Independent 0% 100% 80%
Central New York Oswego Oswego Hospital Independent 0% 100% 77%
Finger Lakes Genesee United Memorial Medical Center Bank Street Campus Rochester Regional Health System 0% 100% 65%
Finger Lakes Genesee United Memorial Medical Center North Street Campus Rochester Regional Health System 0% 100% 68%
Finger Lakes Livingston Nicholas H Noyes Memorial Hospital University Of Rochester Medical Center 0% 100% 77%
Finger Lakes Monroe Highland Hospital University Of Rochester Medical Center 0% 99% 71%
Finger Lakes Monroe Rochester General Hospital Rochester Regional Health System 0% 100% 74%
Finger Lakes Monroe Strong Memorial Hospital University Of Rochester Medical Center 0% 100% 78%
Finger Lakes Monroe The Unity Hospital Of Rochester Rochester Regional Health System 0% 100% 73%
Finger Lakes Monroe The Unity Hospital Of Rochester - St Marys Campus Rochester Regional Health System 0% 100% 62%
Finger Lakes Ontario Clifton Springs Hospital And Clinic Rochester Regional Health System 0% 100% 70%
Finger Lakes Ontario F F Thompson Hospital University Of Rochester Medical Center 0% 100% 77%
Finger Lakes Ontario Geneva General Hospital Finger Lakes Health 0% 100% 85%
Finger Lakes Orleans Medina Memorial Hospital Independent 0% 99% 70%
Finger Lakes Wayne Newark-Wayne Community Hospital Rochester Regional Health System 0% 100% 73%
Finger Lakes Wyoming Wyoming County Community Hospital Independent 2% 98% 80%
Finger Lakes Yates Soldiers And Sailors Memorial Hospital Of Yates County Inc Finger Lakes Health 0% 100% 95%
Long Island Nassau Glen Cove Hospital Northwell Health 0% 100% 71%
Long Island Nassau Long Island Jewish Valley Stream Northwell Health 0% 100% 68%
Long Island Nassau Mercy Medical Center Catholic Health Services Of Long Island 0% 99% 55%
Long Island Nassau Mount Sinai South Nassau Mount Sinai Health System 0% 100% 49%
Long Island Nassau Nassau University Medical Center Independent 0% 100% 37%
Long Island Nassau North Shore University Hospital Northwell Health 0% 99% 71%
Long Island Nassau Nyu Winthrop Hospital NYU Langone Health 0% 100% 81%
Long Island Nassau Plainview Hospital Northwell Health 0% 100% 78%
Long Island Nassau South Nassau Communities Hospital Off-Campus Emergency Department Mount Sinai Health System 0% 100% 81%
Long Island Nassau St Francis Hospital - Roslyn Catholic Health Services Of Long Island 0% 99% 73%
Long Island Nassau St Joseph Hospital Catholic Health Services Of Long Island 0% 99% 80%
Long Island Nassau Syosset Hospital Northwell Health 0% 100% 74%
Long Island Suffolk Good Samaritan Hospital Medical Center Catholic Health Services Of Long Island 0% 99% 57%
Long Island Suffolk Huntington Hospital Northwell Health 0% 99% 72%
Long Island Suffolk John T Mather Memorial Hospital Of Port Jefferson New York Inc Northwell Health 0% 99% 75%
Long Island Suffolk Long Island Community Hospital Independent 0% 100% 75%
Long Island Suffolk Peconic Bay Medical Center Northwell Health 0% 100% 78%
Long Island Suffolk Southside Hospital Northwell Health 0% 99% 65%
Long Island Suffolk St Catherine Of Siena Medical Center Catholic Health Services Of Long Island 0% 98% 55%
Long Island Suffolk St Charles Hospital Catholic Health Services Of Long Island 0% 98% 67%
Long Island Suffolk University Hospital Stony Brook Medicine 1% 96% 68%
Long Island Suffolk University Hospital - Stony Brook Eastern Long Island Hospital Stony Brook Medicine 0% 100% 86%
Long Island Suffolk University Hospital - Stony Brook Southampton Hospital Stony Brook Medicine 0% 100% 80%
Mid-Hudson Dutchess Mid-Hudson Valley Division Of Westchester Medical Center Westchester Medical Center Health Network 0% 99% 77%
Mid-Hudson Dutchess Northern Dutchess Hospital Nuvance Health 2% 98% 66%
Mid-Hudson Dutchess Vassar Brothers Medical Center Nuvance Health 2% 98% 72%
Mid-Hudson Orange Bon Secours Community Hospital Westchester Medical Center Health Network 0% 99% 48%
Mid-Hudson Orange Orange Regional Medical Center Garnet Health -Formerly Greater Hudson Valley Health System 0% 100% 76%
Mid-Hudson Orange St Anthony Community Hospital Westchester Medical Center Health Network 0% 100% 58%
Mid-Hudson Orange St Lukes Cornwall Hospital Newburgh Montefiore Healthcare System 0% 99% 72%
Mid-Hudson Putnam Putnam Hospital Center Nuvance Health 0% 100% 61%
Mid-Hudson Rockland Good Samaritan Hospital Of Suffern Westchester Medical Center Health Network 0% 100% 45%
Mid-Hudson Rockland Helen Hayes Hospital New York-Presbyterian Healthcare System 0% 99% 82%
Mid-Hudson Rockland Montefiore Nyack Montefiore Healthcare System 6% 94% 21%
Mid-Hudson Sullivan Catskill Regional Medical Center Garnet Health -Formerly Greater Hudson Valley Health System 0% 100% 70%
Mid-Hudson Sullivan Catskill Regional Medical Center G Hermann Site Garnet Health -Formerly Greater Hudson Valley Health System 0% 100% 68%
Mid-Hudson Ulster Ellenville Regional Hospital Independent 0% 100% 53%
Mid-Hudson Ulster Healthalliance Hospital Broadway Campus Westchester Medical Center Health Network 0% 99% 82%
Mid-Hudson Westchester Blythedale Childrens Hospital Independent 0% 100% 87%
Mid-Hudson Westchester Montefiore Mount Vernon Hospital Montefiore Healthcare System 0% 97% 70%
Mid-Hudson Westchester Montefiore New Rochelle Hospital Montefiore Healthcare System 0% 99% 77%
Mid-Hudson Westchester New York-Presbyterian Lawrence Hospital New York-Presbyterian Healthcare System 0% 97% 74%
Mid-Hudson Westchester Newyork-Presbyterian/Hudson Valley Hospital New York-Presbyterian Healthcare System 0% 96% 77%
Mid-Hudson Westchester Northern Westchester Hospital Association Northwell Health 0% 99% 83%
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Mid-Hudson Westchester Phelps Hospital Northwell Health 0% 99% 79%
Mid-Hudson Westchester Sjrh - Dobbs Ferry Pavilion Riverside Health Care System, Inc. 0% 98% 85%
Mid-Hudson Westchester Sjrh - St Johns Division Riverside Health Care System, Inc. 0% 99% 82%
Mid-Hudson Westchester St Josephs Medical Center Independent 0% 99% 72%
Mid-Hudson Westchester Westchester Medical Center Westchester Medical Center Health Network 0% 100% 77%
Mid-Hudson Westchester White Plains Hospital Center Montefiore Healthcare System 0% 100% 69%
Mid-Hudson Westchester Winifred Masterson Burke Rehabilitation Hospital Montefiore Healthcare System 0% 100% 88%
Mohawk Valley Fulton Nathan Littauer Hospital Independent 0% 99% 51%
Mohawk Valley Herkimer Little Falls Hospital Bassett Healthcare Network 0% 100% 83%
Mohawk Valley Montgomery St Marys Healthcare Ascension Health 0% 99% 69%
Mohawk Valley Montgomery St Marys Healthcare - Amsterdam Memorial Campus Ascension Health 0% 100% 72%
Mohawk Valley Oneida Faxton-St Lukes Healthcare - St Lukes Division Mohawk Valley Health System 4% 95% 64%
Mohawk Valley Oneida Rome Memorial Hospital Inc St. Joseph's Hospital Syracuse NY 1% 98% 89%
Mohawk Valley Oneida St Elizabeth Medical Center Mohawk Valley Health System 4% 94% 43%
Mohawk Valley Otsego A.O. Fox Memorial Hospital Bassett Healthcare Network 0% 100% 76%
Mohawk Valley Otsego Mary Imogene Bassett Hospital Bassett Healthcare Network 0% 100% 80%
Mohawk Valley Schoharie Cobleskill Regional Hospital Bassett Healthcare Network 0% 100% 81%
New York City Bronx Bronxcare Hospital Center Independent 0% 100% 80%
New York City Bronx Jacobi Medical Center NYC H+H 2% 92% 30%
New York City Bronx Lincoln Medical And Mental Health Center NYC H+H 2% 93% 30%
New York City Bronx Montefiore Med Ctr - Jack D Weiler Hosp Of A Einstein College Div Montefiore Healthcare System 0% 100% 80%
New York City Bronx Montefiore Medical Center - Henry And Lucy Moses Div Montefiore Healthcare System 0% 100% 80%
New York City Bronx Montefiore Medical Center - Montefiore Westchester Square Montefiore Healthcare System 0% 100% 80%
New York City Bronx Montefiore Medical Center - Wakefield Hospital Montefiore Healthcare System 0% 100% 80%
New York City Bronx North Central Bronx Hospital NYC H+H 1% 96% 23%
New York City Bronx Sbh Health System Independent 0% 100% 56%
New York City Kings Brookdale Hospital Medical Center One Brooklyn Health System 0% 100% 44%
New York City Kings Brooklyn Hospital Center - Downtown Campus Independent 0% 100% 50%
New York City Kings Coney Island Hospital NYC H+H 2% 94% 23%
New York City Kings Interfaith Medical Center One Brooklyn Health System 0% 99% 54%
New York City Kings Kings County Hospital Center NYC H+H 1% 96% 23%
New York City Kings Kingsbrook Jewish Medical Center One Brooklyn Health System 1% 98% 60%
New York City Kings Maimonides Medical Center Independent 0% 100% 72%
New York City Kings Mount Sinai Brooklyn Mount Sinai Health System 0% 100% 68%
New York City Kings New York - Presbyterian Brooklyn Methodist Hospital New York-Presbyterian Healthcare System 0% 97% 70%
New York City Kings New York Community Hospital Of Brooklyn, Inc Independent 0% 97% 20%
New York City Kings Nyu Langone Health-Cobble Hill NYU Langone Health 0% 100% 81%
New York City Kings Nyu Langone Hospital-Brooklyn NYU Langone Health 0% 100% 77%
New York City Kings University Hospital Of Brooklyn Independent 0% 99% 68%
New York City Kings Woodhull Medical And Mental Health Center NYC H+H 1% 99% 83%
New York City Kings Wyckoff Heights Medical Center Independent 0% 100% 50%
New York City New York Bellevue Hospital Center NYC H+H 1% 98% 21%
New York City New York Harlem Hospital Center NYC H+H 2% 96% 39%
New York City New York Hospital For Special Surgery Independent 0% 100% 88%
New York City New York Lenox Health Greenwich Village Northwell Health 0% 98% 76%
New York City New York Lenox Hill Hospital Northwell Health 0% 99% 74%
New York City New York Memorial Hospital For Cancer And Allied Diseases Independent 0% 100% 95%
New York City New York Metropolitan Hospital Center NYC H+H 2% 91% 41%
New York City New York Mount Sinai Beth Israel Mount Sinai Health System 0% 100% 74%
New York City New York Mount Sinai Hospital Mount Sinai Health System 0% 100% 79%
New York City New York Mount Sinai Morningside Mount Sinai Health System 0% 100% 72%
New York City New York Mount Sinai West Mount Sinai Health System 0% 100% 71%
New York City New York New York Presbyterian Hospital - Allen Hospital New York-Presbyterian Healthcare System 1% 97% 72%
New York City New York New York Presbyterian Hospital Columbia Presbyterian Center New York-Presbyterian Healthcare System 0% 95% 75%
New York City New York New York Presbyterian Hospital New York Weill Cornell Center New York-Presbyterian Healthcare System 0% 97% 83%
New York City New York New York-Presbyterian/Lower Manhattan Hospital New York-Presbyterian Healthcare System 0% 94% 74%
New York City New York Nyu Langone Hospitals NYU Langone Health 0% 100% 86%
New York City Queens Elmhurst Hospital Center NYC H+H 2% 95% 24%
New York City Queens Flushing Hospital Medical Center Medisys Health Network 0% 100% 77%
New York City Queens Jamaica Hospital Medical Center Medisys Health Network 0% 100% 73%
New York City Queens Long Island Jewish Forest Hills Northwell Health 0% 99% 68%
New York City Queens Long Island Jewish Medical Center Northwell Health 0% 99% 74%
New York City Queens Mount Sinai Hospital Mount Sinai Hospital Of Queens Mount Sinai Health System 0% 100% 70%
New York City Queens Newyork-Presbyterian/Queens New York-Presbyterian Healthcare System 1% 97% 71%
New York City Queens Queens Hospital Center NYC H+H 1% 96% 20%
New York City Queens St Johns Episcopal Hospital South Shore Independent 0% 100% 73%
New York City Richmond Richmond University Medical Center Independent 0% 100% 60%
New York City Richmond Staten Island University Hospital - North Northwell Health 0% 99% 64%
New York City Richmond Staten Island University Hospital - South Northwell Health 0% 99% 58%
North Country Clinton The University Of Vermont Health Network-Champlain Valley Physicians HospitaUniversity Of Vermont Health Network 0% 99% 83%
North Country Essex The University Of Vermont Health Network - Elizabethtown Community HospitaThe University Of Vermont Health Network 0% 100% 95%
North Country Essex University Of Vermont Health Network - Elizabethtown Community Hosp The University Of Vermont Health Network Elizabeth 0% 100% 98%
North Country Franklin Adirondack Medical Center - Saranac Lake Site Independent 0% 100% 94%
North Country Franklin The University Of Vermont Health Network -Alice Hyde Medical Center University Of Vermont Health Network 0% 100% 59%
North Country Jefferson Carthage Area Hospital Inc Independent 0% 100% 98%
North Country Jefferson River Hospital, Inc. Independent 0% 100% 77%
North Country Jefferson Samaritan Medical Center Independent 0% 97% 59%
North Country Lewis Lewis County General Hospital Independent 0% 100% 80%
North Country St.Lawrence Canton-Potsdam Hospital St. Lawrence Health System 0% 100% 82%
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North Country St.Lawrence Claxton Hepburn Hospital North Star Health Alliance 0% 100% 83%
North Country St.Lawrence Clifton-Fine Hospital Independent 0% 99% 92%
North Country St.Lawrence Gouverneur Hospital St. Lawrence Health System 0% 100% 74%
North Country St.Lawrence Massena Hospital St. Lawrence Health System 0% 100% 85%
Southern Tier Broome Our Lady Of Lourdes Memorial Hospital Inc Ascension Health 0% 99% 66%
Southern Tier Broome United Health Services Hospital, Inc. - Wilson Medical Center United Health Services Hospitals, Inc. 0% 99% 63%
Southern Tier Broome United Health Services Hospitals Inc - Binghamton General Hospital United Health Services Hospitals, Inc. 0% 99% 63%
Southern Tier Chemung Arnot Ogden Medical Center Arnot Health 0% 99% 68%
Southern Tier Chemung St. Josephs Hospital Arnot Health 2% 98% 62%
Southern Tier Chenango Chenango Memorial Hospital Inc United Health Services Hospitals, Inc. 0% 100% 31%
Southern Tier Delaware Delaware Valley Hospital Inc United Health Services Hospitals, Inc. 0% 100% 67%
Southern Tier Delaware Margaretville Hospital Westchester Medical Center Health Network 0% 100% 39%
Southern Tier Delaware Oconnor Hospital Bassett Healthcare Network 1% 99% 75%
Southern Tier Schuyler Schuyler Hospital Cayuga Health System 0% 98% 71%
Southern Tier Steuben Corning Hospital The Guthrie Clinic 0% 100% 75%
Southern Tier Steuben Ira Davenport Memorial Hospital Inc Arnot Health 1% 99% 66%
Southern Tier Steuben St. James Hospital University Of Rochester Medical Center 2% 98% 32%
Southern Tier Tompkins Cayuga Medical Center At Ithaca Cayuga Health System 0% 98% 85%
Western New York Allegany Cuba Memorial Hospital Inc Independent 0% 96% 83%
Western New York Allegany Memorial Hosp Of Wm F And Gertrude F Jones Aka Jones Memorial Hosp University Of Rochester Medical Center 0% 100% 74%
Western New York Cattaraugus Olean General Hospital Kaleida Health 1% 97% 43%
Western New York Chautauqua Brooks-Tlc Hospital System, Inc. (Dunkirk) Independent 0% 99% 82%
Western New York Chautauqua Upmc Chautauqua At Wca UPMC 1% 96% 68%
Western New York Chautauqua Westfield Memorial Hospital Inc Allegheny Health Network 0% 100% 69%
Western New York Erie Bertrand Chaffee Hospital Independent 0% 99% 73%
Western New York Erie Buffalo General Medical Center Kaleida Health 1% 99% 47%
Western New York Erie Erie County Medical Center Independent 0% 100% 70%
Western New York Erie John R. Oishei Childrens Hospital Kaleida Health 0% 99% 60%
Western New York Erie Kenmore Mercy Hospital Catholic Health, Buffalo 0% 99% 54%
Western New York Erie Mercy Hospital Catholic Health, Buffalo 0% 99% 52%
Western New York Erie Mercy Hospital-Orchard Park Division Catholic Health, Buffalo 0% 98% 48%
Western New York Erie Millard Fillmore Suburban Hospital Kaleida Health 1% 99% 51%
Western New York Erie Sisters Of Charity Hospital Catholic Health, Buffalo 0% 99% 51%
Western New York Erie Sisters Of Charity Hospital - St Joseph Campus Catholic Health, Buffalo 0% 99% 63%
Western New York Niagara Degraff Memorial Hospital Kaleida Health 0% 99% 67%
Western New York Niagara Eastern Niagara Hospital - Lockport Independent 0% 100% 81%
Western New York Niagara Mount St Marys Hospital And Health Center Catholic Health, Buffalo 0% 99% 57%
Western New York Niagara Niagara Falls Memorial Medical Center Independent 0% 100% 77%
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