








SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF WESTCHESTER 
--------------------------------------------------------------x 
In the Matter of the Petition of   : 
ROBERT F. KENNEDY, JR.,   :  
       :  
    Petitioner,  :   
       : [PROPOSED] 
For an Order pursuant to Section 3102(c) of the  : ORDER GRANTING 
Civil Practice Law and Rules to compel pre-action : PRE-ACTION DISCLOSURE 
disclosure from:     :  
       :  Index No. 65319/2020 
KOS MEDIA, LLC, d/b/a, DAILY KOS,  :   
       : Hon. Mary H. Smith 
    Respondent,  : 
       : 
of the identity of the defendants JOHN DOE(s) :  
being unknown to the Petitioner, in an action to be  :  
commenced.      :  
--------------------------------------------------------------x 
 

 WHEREAS, on November 30, 2020, Petitioner, Robert F. Kennedy, Jr., filed the petition 

pursuant to CPLR § 3102(c), compelling Respondent, Daily Kos, to provide pre-action discovery 

identifying the person(s) who use or have created, posted, or authored content under the 

pseudonym DowneastDem on the website Daily Kos (https://www.dailykos.com/).   

 WHEREAS, on December 1, 2020, the Court issued an order to show cause, why the 

petition should not be granted which Petitioner served on Respondent on December 2, 2020.  

 WHEREAS, on January 19, 2021, Respondent opposed the petition, moved for sanctions 

and a protective order, and filed an answer with cross-claims.  

 WHEREAS, on March 5, 2021, the briefing on the petition was completed and the 

petition fully submitted. 

 WHEREAS, on March 29, 2021, Petitioner moved for a stay of discovery and/or a 

protective order with respect to discovery demands served by Respondent.  
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 WHEREAS, on April 16, 2021, the Court issued a decision and order granting the 

petition for pre-action disclosure pursuant to CPLR § 3102(c), finding that “the petition alleges 

sufficient facts, which fairly indicate that [Petitioner] has a claim for defamation and is thus 

entitled to pre-action discovery limited to obtaining the identity of prospective defendants.”  The 

court denied the other motions as moot.  

Wherefore, it is hereby 

ORDERED that a subpoena duces tecum shall issue in the form of Exhibit A attached to 

this Order compelling pre-action disclosure by Respondent of documents relevant to identifying 

the person(s) who use or have created, posted, or authored content under the pseudonym 

DowneastDem on the website Daily Kos.  Said subpoena shall be served within 30 days of the 

date of entry of the Order.   

  

DATED: May ____, 2021 
     White Plains, NY 
 

ENTER,       
 
 
 
 
 

     
 
 

  

ENENTET R,R
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Exhibit A 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF WESTCHESTER 
--------------------------------------------------------------x 
In the Matter of the Petition of   : 
ROBERT F. KENNEDY, JR.,   :  
       :  
    Petitioner,  :   
       : SUBPOENA DUCES TECUM 
For an Order pursuant to Section 3102(c) of the  :  
Civil Practice Law and Rules to compel pre-action :  
disclosure from:     : Index No. 65319/2020 
       :    
KOS MEDIA, LLC, d/b/a, DAILY KOS,  :  Hon. Mary H. Smith 
       : 
    Respondent,  : 
       : 
of the identity of the defendants JOHN DOE(s) :  
being unknown to the Petitioner, in an action to be  :  
commenced.      :  
--------------------------------------------------------------x 
 

TO:  Kos Media, LLC  
c/o Markos Moulitsas (registered agent for service of process)  
436 14th Street, Suite 1500  
Oakland, CA 94612 
 
YOU ARE HEREBY COMMANDED, all business and excuses being laid aside, to 

make available for inspection and copying or otherwise deliver accurate copies of the documents 

set forth in the attached Schedule to the offices of Boies Schiller Flexner, LLP, 55 Hudson 

Yards, 20th Floor, New York, New York 10001 within 20 days of the date of service of this 

subpoena. 

This disclosure is sought from you pursuant to Rule 3102(c) of the New York Civil 

Practice Law and Rules (“CPLR”) because it is necessary for Petitioner Robert F. Kennedy, Jr. to 

initiate civil proceedings against the person(s) using the pseudonym DowneastDem on the 

website Daily Kos (https://www.dailykos.com/). 
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Pursuant to CPLR § 3122(a), business records produced pursuant to this subpoena duces 

tecum shall be accompanied by a certification, sworn in the form of an affidavit and subscribed 

by the custodian or other qualified witness charged with responsibility of maintaining the 

records, attesting to the items set forth in CPLR § 3122-a(a)(1)-(4). 

TAKE NOTICE THAT, failure to comply with this subpoena is punishable as a 

contempt of Court and shall make you liable to the person on whose behalf this subpoena was 

issued for a penalty not to exceed one hundred fifty dollars and all damages sustained by reason 

of your failure to comply. 

 

DATED: May 3, 2021 
  White Plains, New York 
 
By:  /s/ Craig Wenner    

Craig Wenner (cwenner@bsfllp.com)  
Peter Skinner (pskinner@bsfllp.com)   
BOIES SCHILLER FLEXNER LLP   
55 Hudson Yards, 20th Floor    
New York, NY 10001     
Tel: (212) 446-2300     
Fax: (212) 446-2350 
     
Attorneys for Petitioner Robert F. Kennedy, Jr. 

 

 

SO ORDERED: 

 

 

 

ENTE
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SCHEDULE OF DOCUMENTS REQUESTED 

1.  All documents in your possession, custody or control evidencing the identity of  

the person(s) who use or have created, posted, or authored content under the pseudonym  

DowneastDem on the website Daily Kos (https://www.dailykos.com/).1  This request includes, 

but is not limited to, their contact information, name, address, telephone number, electronic 

email address(es), Internet Protocol (“IP”) address(es), Media Access Control (MAC), internet 

connection or activity logs, account history including date and time of account creation, and 

alternative pseudonyms, and any other identifying information.  

   

                                                 
1  E.g., DowneastDem, Anti-Vaxxer RFK JR. joins neo-Nazis in massive Berlin 'Anti-
Corona' Protest, DAILY KOS (August 29, 2020), available at 
https://www.dailykos.com/stories/2020/08/29/1973395/-Anti-Vaxxer-RFK-JR-joins-neo-Nazis-
in-massive-Berlin-Anti-Corona-Protest.  
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